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2 EYE ON ETHICS by David D. Dodge

Information You Must Give Joint Clients

Some years ago, we looked at
a few of the considerations lawyers need
to think about when engaging in what
we call joint representations: i.c., where
one lawyer or firm represents multiple
clients in a single litigation or transac-
tional matter.! Since then, there’s been
another excellent opinion® that should
be read by every lawyer contemplat-
ing a joint representation, particularly
as concerns the information the lawyer
needs to communicate to the jointly
represented clients in order to satisty the
requirement, found in ER 1.7 (Conflict
of Interest: Current Clients) of our eth-
ics rules,? that each client give “informed
consent” to any situation where the

Multiple
representations are

a prime source of claims

for breach of fiduciary
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and be aware of their
implications.* It is
the lawyer’s respon-
sibility to make sure
this happens.
Lawyers need to
be aware that mul-
tiple representations
are a prime source
of claims for breach
of fiduciary duty and
for malpractice as
well as disciplinary
complaints.® In view
of this, lawyers need
to tread carefully,
especially  because

lawyer’s obligation to one client might impair his or her obligations to | so many of the reported decisions involve
differences that spring up between clients
in a joint representation that have nothing
to do with the way the lawyer has handled

the case or the result of personal differences

another client, always a concern in any joint representation. “Informed
consent” is a defined term and, by virtue of ER 1.0 (Terminology) at
subsection (¢), “denotes the agreement by a person to a proposed course
of conduct after the lawyer has communicated adequate information and

Ethics Opinions explanation about the material risks of and reasonably available alterna- | over which the lawyer has little, if any, con-
and the Rules | (jves to the proposed course of conduct.” trol. Consider:
of Professional First, let’s recognize that joint representation is not in and of itself
Conduct are | uncthical. It is specifically addressed and discussed in Comments [28] | e It is not enough for the lawyer to simply
available at | through [32] to ER 1.7 and is often viewed as a way several persons with warn the joint clients that there may be
www.azbar.org [ common interests can more easily afford legal representation, particu- potential conflicts and ask them to waive
/Ethics | larly where the appearance of a united front is desirable. whatever those conflicts turn out to be.

Second, being able to adequately communicate the risks of a
given joint representation generally requires the lawyer to exer-
cise sufficient diligence to acquire enough knowledge about the
case to be able to understand what conflicts between the clients
exist or are reasonably possible in the future so that they can be
discussed and understood by the clients.

Third, lawyers need to realize that clients cannot be expected
to understand the finer points of the duties of client confidenti-
ality and the attorney—client privilege, both of which most prob-
ably will not apply as between joint clients if, later, their inter-
ests diverge and they end up litigating against cach other. This
means that the lawyer can’t keep anything he or she is told or
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given by one joint client from being communicated or disclosed
to the other joint client(s), and that communications seeking
or giving legal advice between one joint client and the lawyer
during the joint representation will not be considered privileged
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should they later become an issue in litigation between any cli-
ents no longer associated in the joint representation. Jointly
represented clients need to fully understand these limitations
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e Although the communication necessar
g y

for implied consent need not take any
particular form, the lawyer is generally
required to orally discuss the specific
potential risks and advantages of the
joint representation with each client
so that each has an opportunity to ask
questions.”

* The lawyer should disclose that he or

she may be forced to withdraw from
representing all of the joint clients (and
why) if a non-waivable conflict should
later arise during the representation, and
explain as well the delay and expense
that might result in that event. This
would, presumably, encourage one or
more of the clients who have any reser-
vations about the representation to seck
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their own lawyer.®

The adequacy of the required disclosures
mandated under ER 1.7 ultimately depend on
the circumstances of each individual case and
the care taken by the lawyer to understand the
potential conflicts that not only exist at the outset
of the representation but that could arise “mid-
strcam”—such as the potential for conflicting
testimony,’ conflicting settlement positions'® and
whether the kinds of conflicts contemplated are
capable of being waived."! This can require timely
diligence on the part of the lawyer before the rep-
resentation is even commenced.
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