' EYE ON ETHICS by David D. Dodge

Referral Fees and Conflicts of Interest

Ina pr evious COlL‘ll’I‘ll’l,1 we looked at Arizona’s recently | referring lawyer is ethically prohibited from
revised rule on fee sharing and some of the problems that can arise if | representing one client against another,
the rule is not strictly followed. A recent ethics opinion from the Amer- | the dynamic changes if the referring law-

ican Bar Association? reminds us that there
is another dimension to the rule—that is,
the fee-sharing rules need to be read with,
and may occasionally be affected by, the
rules regarding conflicts of interest.?
Referral fees are most often used when
the fee is contingent and the referral is

yer wants a referral
fee. Because the
fee-sharing  rule
requires  either
that the referring
lawyer work on
the case or have

Be careful before

seeking a referral fee

made by a lawyer to a “trial specialist,” or some continu-
when a lawyer refers the matter to a lawyer . ing duty toward
in another jurisdiction. ER 7.2(b) generally for Sendlng a case to the  representa-

prohibits the payment of anything of value
to a person for recommending the lawyer’s
services. ER 1.5(¢) provides an exception
to that rule, as long as the referring lawyer
(a) receives no more than the proportional

tion, she may be
unable to share
fees because she
can’t meet the
requirements  of

another lawyer. The

price for the peace

Ethics Opinions amount his work bears to the total fee ER 1.5(e) without

and the Rules | carned or (b) assumes joint responsibility you galn may be the jeopardizing  her

of Professional | for the representation with the lawyer to complete removal

Conduct are | whom the case is referred.* . s from the case as

available at In the following paragraphs, we dis- Inablllty to share fees. required by the

www.azhar.org | cuss two of the conflict of interest rules. conflict of interest
/Ethics | ER 1.7(a) prohibits the representation of rules.
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a client when that representation is
directly adverse to another client,

Stated another
way, the distance

or when there is a significant risk that the representation will
be materially limited by the lawyer’s responsibilities to another
client, a former client or a third person or by a personal inter-
est of the lawyer. ER 1.8(a), the so-called business transac-
tion rule, regulates attempts by lawyers to acquire “pecuniary
interests” affecting their clients.

All of this becomes important when the person or entity is
referred to another lawyer because the referring lawyer has a
conflict of interest that prevents him from taking or continu-
ing in the case. If a referral is made simply because the refer-
ring lawyer seeks counsel better able to handle the matter, or
because the case needs to be prosecuted in a jurisdiction where
the lawyer is not licensed, there presumably would be no con-
flict of interest issues, and referral fees may be appropriate if

required from the representation by ER
1.7(a) after a conflict is determined tends to
negate the closeness to the representation
and the ongoing responsibilities required
of the referring lawyer by ER 1.5(¢). The
referring lawyer obviously can’t ethically
participate in litigation against a client under
the “proportion of services performed”
branch of the fee-splitting rule. If the law-
yer agrees to remain jointly responsible for
any malpractice liabilities and to accept the
other responsibilities implied under the sec-
ond branch of the rule,® an argument can
be made that this continuing relationship
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ER 1.5(¢)’s requirements are met. But if the referring lawyer
is faced with a situation where one of her clients wants to sue
another one of her clients and the referral is made because the
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will put the referring lawyer at risk
of not having distanced himself far
enough away from the case so as to
avoid being accused of still repre-
senting the referred client against
his other client and of therefore
being in violation of the conflict of
interest rules.

There doesn’t seem to be much
of a consensus on this issue among
other jurisdictions. Some claim
that when the referring lawyer
has withdrawn as required by the
conflict of interest rules, ongoing
responsibilities contemplated by
the fee-sharing rule cannot be met
and referral fees are not allowed.®
Other authorities seem to dis-
agree.”

As a practical matter, it is hard
to imagine a situation where an
existing client of a referring lawyer
would agree to allowing that law-
yer to share in a fee with another
lawyer based on how much the
referred client won against the
other client in a tort case, or
how much the referred client was
awarded in attorneys’ fees in a

contract case. Although it’s the
referred client that has to agree to
and sign the referral fee arrange-
ment as provided in ER 1.5(e),
it’s the other client that would be
required to give permission under
ER 1.8(a), the rule that sets forth
fairly strict requirements when-
ever a lawyer attempts to acquire a
“pecuniary interest adverse to the
client,” one requirement of which
is that the client gives its informed
consent to the transaction. That
may be exactly the case when the
referring lawyer attempts to acquire
rights to a fee that one of his clients
may ultimately have to pay for los-
ing a lawsuit.®

The lesson here is that you need
to be careful before seeking a refer-
ral fee for sending a case to another
lawyer because you don’t want to
be on either side in a controversy
between two present or former
clients. You are required to refer
the case to another lawyer to avoid
potential disqualification motions
and/or malpractice claims for vio-
lating the conflict of interest rules,

but the price for the peace you gain
may be the inability to meet the

requirements necessary to be able
to share fees under ER 1.5(¢).
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