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The Arizona Secretary of State faces scrutiny af-

ter failing to distribute voter-information pamphlets in advance 

of an election as required by law. A concerned citizen fears 

that voters casting ballots for a controversial education prop-

osition will be uninformed and files a complaint to postpone 

the election. The Secretary responds and urges the election to 

proceed.

No, this story isn’t about Secretary of State Michele Reagan 

in 2016—it’s about Secretary of State James Kerby, 80 years 

earlier in 1936. But if the story sounds 

familiar, that is because history has 

indeed repeated itself.

So, what happens when an election 

official neglects to perform a mandato-

ry duty required by the Arizona Con-

stitution and state law? What are the 

consequences? What should they be?

This article addresses these ques-

tions by reviewing the respective situations in which Secretar-

ies Kerby and Reagan found themselves when they neglected 

to deliver pamphlets to voters prior to the November 3, 1936, 

general election and the May 17, 2016, special election.
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1936 Election Snafu
The 2016 special election pamphlet contro-
versy is similar to events that occurred during 
the administration of Secretary of State James 
H. Kerby, who held the office for two separate 
four-year terms between 1923 and 1938.10

From statehood until 1935, the Secretary 
mailed publicity pamphlets for each election, 
much as is required today. But in 1935, the 
Legislature decided the pamphlets should 
instead be hand-delivered in person to every 
voter when they vote at the primary election.11 
This new measure, referred to as “Angius 
law,” was enacted to reduce state expenses.12

When an education initiative qualified for 
the 1936 general election ballot, Secretary 
Kerby failed to distribute the pamphlets to 
voters at the September 8, 1936, primary be-
cause he could not get any printer to do the 
work in the time required.13 Instead, he had 
the pamphlets delivered to him and intend-
ed to mail them before the general election 
as he had in the past, regardless of the new 
procedure.14 Because this violated the law, the 
state auditor refused to cover the expense for 
postage, and the pamphlets were never distrib-
uted.15

A. J. Griffin, a citizen from Yuma, brought 
suit to enjoin the state from placing the mea-
sure on the ballot for the general election.16 
Secretary Kerby insisted the 1935 amend-

What the Law Requires
Before each election with a proposed cit-
izen initiative on the ballot, the Arizona 
Constitution and state law require the Sec-
retary of State to send a publicity pamphlet 
to every household with a registered voter.1 
Since statehood, these mandatory mailings 
have provided voters with important infor-
mation about the proposition, including its 
proposed text and citizen arguments for and 
against the measure.

The Arizona Supreme Court noted long 
ago that this publicity requirement is “imper-
ative,” as the voters must “be fully informed 
as to the nature and details of the measure 
upon which they are called to pass.”2 To 
allow time for voters to inform themselves 
about the measure prior to voting, the pam-
phlets must arrive at voters’ homes before 
the receipt of early ballots.3

A special election held on May 17, 2016, 
asked voters to decide two proposed chang-
es to the Arizona Constitution: The Arizona 
Education Finance Amendment (Prop 123) 
and the Arizona Public Retirement Bene-
fits Amendment (Prop 124). Early ballots 
began to arrive on April 21, but more than 
400,000 voters did not receive their pam-

phlets until at least May 7.
The mistake was the result of a comput-

er programming error that excluded house-
holds that contained only voters on the Per-
manent Early Voting List.4 Maricopa and 
Pima County were not affected, as they use 
their own computer systems, but there are 
approximately 200,000 such households in 
the other 13 counties, which is why at least 
400,000 voters were excluded from the 
pamphlet mailing.5 This meant that nearly 
40 percent of households with registered 
voters received their pamphlets more than 
two weeks after the statutory deadline.6

It is not known how many voted with-
out receiving or reviewing the pamphlet, or 
whether it would have made a difference.

The Yavapai County Recorder’s Office 
was the first to notice the glitch, and staff 
of the office contacted the Secretary’s office 
on April 22 to ask when pamphlets would 
be mailed.7 The error was not publicly ac-
knowledged until May 6, but the Secretary 
of State’s Office did post a copy of the pam-
phlet on its website, and the county election 
officials directed voters to the online version.8 
Ultimately, many voters cast ballots without 
having been mailed the voter pamphlet as 
required by law. The voters approved Prop 
123 by a narrow margin of 536,365 votes in 
favor to 516,949 opposed.9

THE CONSEQUENCES OF ELECTION  
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• Name: James Hayden Kerby
• Name as Secretary of State: James H. Kerby
• Served as Secretary of State: 1923 – 1928; 1933 – 1938
• Born: April 30, 1881, Huntsville, Randolph County, Missouri
• Died: Sept. 11, 1957, Phoenix, Maricopa County, Ariz.
• Buried: Sept. 13, 1957, Greenwood Memorial Park, Phoenix, Maricopa County, Ariz.

"Kerby, who died yesterday at his Phoenix home, was first elected secretary of state in 
1922 and served two separate terms of six years each."
 ("James Kerby Funeral Set Tomorrow." Tucson Daily Citizen, Sept. 12, 1957, p. 16)
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JAMES H. KERBY	 Democrat

EDUCATION: Public school; a commercial course, Quincy, Illinois
OCCUPATIONS: A. C. Co. drug department, Clifton; Cromb & Shannon meat market bookkeeper, Clifton; deputy 
to Assessor John J. Birdno, Graham County 1907 – 1911; County Assessor, Greenlee County; farm owner; county 
contractor; real estate dealer
MEMBERSHIPS: Arizona County Assessors’ Association; Elks’ Lodge No.  1174, Clifton; Coronado Masonic 
Lodge No. 8, F. & A. M., Clifton
Sources:  Birth and education:  Who’s Who in Arizona, 1913, p. 566; middle name:  name and clear signature on World War I draft registration; death  

and burial:  AZ death record; occupations:  Who’s Who in Arizona, 1913; World War I draft registration, 1920 U.S. AZ census, AZ death record.

Kerby left the office twice—in 1928 and in 1938—to run unsuccessfully for the Democratic nomination for governor.



w w w. a z b a r. o r g / A Z A t t o r n e y 	 N O V E M B E R  2 0 1 6   A R I Z O N A AT T O R N E Y  	 19

ment to the pamphlet procedure was void 
and unenforceable because he was unable to 
hand-deliver pamphlets to voters at the 1936 
primary election.17 He also argued that the 
court lacked jurisdiction over the initiative 
because when the people petition for an ini-
tiative, they act in the place of the Legislature, 
and the court cannot infringe on that lawmak-
ing ability.18

The court rejected Secretary Kerby’s argu-
ments, holding that it could exercise jurisdic-
tion and must strike measures from the ballot 
when voting procedures are not followed.19 
In finding jurisdiction, the court explained,  
“[T]o hold a court of equity could not inter-
vene to prevent an election being held, when 
every constitutional and statutory provision 

setting forth what must be 
done before holding a legal 
election had been violated, 
would result in an absurdi-
ty.”20 But the court noted the 
rarity of this relief, declaring 
it would only interfere with 
a scheduled election when 
“the constitutional and statu-
tory rules … have been so far 

violated that there has been no substantial 
compliance therewith.”21

Kerby argued that he had acted in “sub-
stantial compliance” with his duty, and that 
the pamphlets could have been distributed 
by mail, to the same effect as handing them 
out at the primary.22 But the court faulted 
his tardiness in printing the ballots and ad-
monished that “any competent Secretary of 
State who desired, above all things, to com-
ply with the law could easily have done so 
with the proper effort.”23

Modern-Day Snafu
Given this comparison and the relief that Mr. 
Griffin won in 1936 by striking the initiative 
from the ballot, it is not surprising that some 

voters questioned the validity of the May 17, 
2016, special election.

In fact, on May 10, 2016, one week be-
fore the special election, attorney Tom Ryan 
asked Attorney General Mark Brnovich to 
challenge the election, and he suggested that 
the two propositions be placed on the No-
vember 8, 2016, general election ballot in-
stead.24 Brnovich declined, concluding that 
to bring a challenge so close to the election 
“would only make matters worse.”25

Should the Attorney General have chal-
lenged the election? A lot has changed since 
Kerby, and the Attorney General most likely 
surmised that the modern Arizona Supreme 
Court would be hesitant to remedy the sit-
uation so close to the election. Precedent 
strongly suggests he made the right call. But 
what would have happened had the Attorney 
General decided to challenge the election?

The Lawsuit That 
Was Never Filed
Because the special election was only a week 
away, the Attorney General would likely 
have filed a special action in the Arizona 
Supreme Court seeking injunctive relief to 

Orders affecting elections  

can themselves result in  

voter confusion and  

consequent incentive to  

remain away from the polls.
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cancel the election. Even though the court 
affirmed the superior court’s decision to 
enjoin a school measure from the ballot 80 
years earlier in Kerby, it would most likely 
have declined to do so here.

In his letter, Ryan points to A.R.S. § 19-
101.01, which was enacted in 2015 to re-
quire all persons using the referendum pro-
cess to strictly comply with its constitutional 
and statutory requirements.26 But even if 
this heightened standard applies to election 
administrators, a challenge still stood little 
chance of success.

Secretary Reagan’s situation differs from 
Secretary Kerby’s in several important ways.

First, Props 123 and 124 were the only 
matters on this 2016 special election ballot 
and involved proposed amendments to the 
Arizona Constitution. Had the Court struck 
these initiatives based on the pamphlet mail-
ing error, it would have cancelled the entire 
election, a remedy any court would be loath 
to employ. In Secretary Kerby’s case, there 
were other elections on the 1936 general 
election ballot, and while the Court struck 
the school law initiative, it was able to pre-
serve the other elections, thereby making 
voter confusion less of a concern.27

Second, the challenge in Kerby occurred 
before any votes were cast. The Court en-
joined the school law after the primary elec-
tion (when pamphlets should have been dis-
tributed), but before the general election.28 

And because there was 
no unexcused early vot-
ing in 1936, striking the 
initiative from the ballot 
was enough to correct 
the mistake without af-
fecting any votes.29 In 
contrast, while Mr. Ryan 
brought his complaint 
before the May 17 elec-
tion, many early voters 
had already cast ballots.

In his response, At-
torney General Brnovich 
noted that some voters 
may not have used the 
pamphlet anyway, but 
“there are ballots now 
in the County Record-
ers’ offices across Arizo-
na from pre-pamphlet 
delivery voters who 
would have reviewed 
the pamphlet had the 
law been faithfully exe-
cuted.”30 If a court had 
granted injunctive relief, 
the ballots of those vot-
ers—whether they used 
the pamphlet or not—
would be abandoned. 
And if Brnovich had 
filed a special action, the 
court would have had 
to choose which votes 
to prioritize—those that 
had yet to be cast or 
those that had already 
been and would then 

be destroyed. The Kerby Court did not have 
to face that choice, and its decision may have 
come out differently if it had.

The third difference between Secretary Ker-
by’s situation and the current one results from 
an intervening U.S. Supreme Court decision. 
In Purcell v. Gonzalez,31 a group of Arizona 
residents challenged Arizona’s new voter-iden-
tification requirements.32 Just over two weeks 
before the 2006 general election, the Court 
overturned the Ninth Circuit’s decision to en-
join the new law and likely postpone the elec-
tion.33 Hesitant to issue an injunction so close 
to the election, the Court found that “orders 
affecting elections, especially conflicting or-
ders, can themselves result in voter confusion 
and consequent incentive to remain away from 
the polls.”34

Laying out what is now referred to as the 
“Purcell Doctrine,” the Court held that im-
minent elections should rarely be disrupted, 
and that a ruling on the constitutionality of a 
proposed law is better made after the election, 
when it “will be resolved correctly on the ba-
sis of historical facts rather than speculation.”35 
Attorney General Brnovich’s decision to review 
the matter post-election is entirely consistent 
with this approach.

Despite this modern trend, Secretary Rea-
gan still may have faced a tough battle had a 
special action been filed. Like Secretary Kerby, 
Secretary Reagan would likely have asserted 
the defense of substantial compliance. The sub-
stantial compliance standard requires “substan-
tial, not necessarily technical, compliance with 
the requirements of the law.”36 This lower level 
of scrutiny allows the court to excuse minor er-
rors so as not to disrupt the election. Howev-
er, Secretary Kerby’s argument that his plan to 
mail ballots substantially complied with the law 
ultimately failed, as the Legislature had explic-
itly rejected that mail method in favor of dis-
tributing pamphlets at the primary election.37

Like Kerby, Secretary Reagan would likely 
have argued that despite the mistake, she could 
still substantially comply with the law, and in 
fact had done so by taking immediate steps to 
remedy the error as soon as it was brought to 
her attention. Attorney General Brnovich ques-
tioned whether this defense would have suc-
ceeded in his letter to Tom Ryan, where he said 
“it is not clear that any ‘substantial compliance’ 
defense by the Secretary of State would survive 
these circumstances.”38

Either way, a special action would have 
forced the Court to weigh the mistake against 
the confusion and discord that would have re-

THE CONSEQUENCES OF ELECTION  
ADMINISTRATION ERRORS

Arizona Republican, Dec. 2, 1936.
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sulted from a last-minute election 
cancellation. The balance seems to 
tip in favor of proceeding with the 
election. And ultimately, although 
the election was not cancelled, there 
are post-election remedies that may 
come into play.

Post-Election
Remedies
On June 2, 2016, the Attorney General ap-
pointed attorney Michael Morrissey as indepen-
dent counsel to conduct an investigation and 
“shed additional light on the events surround-
ing the May 2016 special election.”39 That in-
vestigation was still underway at the time this 
article was going to press.

Mr. Morrissey could recommend criminal 
charges be pursued for failure to perform a duty 
required by law—but this is highly unlikely and 
should not happen.40 Secretary Reagan has in-
sisted that these errors were not committed 
knowingly, and there is no reason to doubt her 
explanation.41 Still, Secretary Reagan could pos-
sibly face political consequences as a result of 
this situation.42

The independent counsel report could find 

that Secretary Reagan was not at fault and 
that she responded appropriately to the mis-
take as soon as it was brought to her atten-
tion, effectively exonerating her from any 
wrongdoing. The report also could be crit-
ical of Secretary Reagan and the manner in 
which the error was handled. Although the 
report may not result in any legal action, it 
could conclude that Secretary Reagan vio-
lated the law and thereby create a campaign 
issue should she choose to run for reelection.

We’ll have to wait and see how this plays 
itself out for Secretary Reagan, but it’s worth 
making one final observation. Elections are 
rarely perfect endeavors. Mistakes happen, 
and the best election officials are adept at 
addressing them quickly and efficiently. This 

is especially true of high-turnout elec-
tions such as the presidential election, 
which strains every joint in the elec-
tion system.

Most of these mistakes fly under 
the public radar because they are rela-
tively minor in nature and usually can 
be remedied quickly. Secretary Rea-
gan, however, has been subjected to 
increased public scrutiny as a result of 

the special-election pamphlet issue. There-
fore, in future elections she may spend more 
time explaining these minor election errors 
than she would like. Nevertheless, Secretary 
Reagan will administer several more elec-
tions during the remainder of her term, and 
if they run smoothly, she should be able to 
overcome past criticisms.

As for Secretary Kerby, his pamphlet 
mistake occurred while he was running for 
reelection to his sixth term as Secretary of 
State. The Arizona Supreme Court was 
harshly critical of Kerby, but mercifully wait-
ed until December 1, 1936, to issue its opin-
ion, which came after he won his reelection 
on November 3, 1936.43 That, however, 
would be Secretary Kerby’s last successful 

Elections are rarely perfect 

endeavors. Mistakes happen, 

and the best election officials 

are adept at addressing them 

quickly and efficiently.
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election to public office.
Two years later, he would lose his bid to 

be the Democratic nominee for Governor at 
the 1938 primary election to R. T. Jones and 
then lose again to Jones when Kerby ran as 
an Independent for Governor in the 1938 
general election.44 But Kerby did not grace-
fully concede defeat to Governor-Elect Jones. 
Instead, he filed an election contest alleging 
fraud in the balloting, bribery on the part of 
Jones or persons acting for him, and miscon-
duct on the part of election boards.45

Kerby eventually dropped the contest 
and was praised by the Arizona Republic for 

Conclusion
Unlike Secretary Kerby, Secretary Reagan’s 
election error did not end with a cancelled 
election or harsh criticism from the Court. 
Even if a last-minute challenge had been 
filed, its chances for success were likely 
doomed by the timing itself. Here, the in-
dependent counsel will decide whether any 
post-election remedy will be pursued.

The Arizona voters, however, may ulti-
mately have the final say regarding Secre-
tary Reagan’s mistake. But voters are often 
forgiving, and Secretary Reagan has plenty 
of time to restore their confidence. One 
has every reason to believe she will do just 
that. 

doing so.46 In an editorial, the paper called 
Kerby’s decision to drop his suit “[o]ne of 
the wisest political moves that [he] has made 
in his whole political career.”47 The editori-
al board made a percipient observation that 
could have been written today with the same 
effect, when it said, “The suit, if continued, 
could only have engendered further political 
animosities in the state. There are too many 
such animosities in both major parties now 
for the good of either and the state.”48

In 1942, Kerby lost the Democratic pri-
mary for Congressional District 1.49 His last 
election was in 1944, when he lost his quest 
for a seventh term as Secretary of State in the 
Democratic primary to Dan Garvey.50

(making it a class 6 felony 
for an election official to 
knowingly refuse to perform a 
duty under any law relating to 
elections). These criminal stat-
utes are quite broad and could 
be susceptible to a vagueness 
challenge.

41.  See Demarchi, supra note 4.
42.  The most severe political 

measures are impeachment 
and recall. The state Legisla-
ture has the power to impeach 
state officers “for high crimes, 
misdemeanors, or malfeasance 
in office,” and Arizona voters 
have the recall power. These 
provisions are rarely employed 
and only in the most extreme 
situations. Thus, it is highly 
unlikely that Secretary Reagan 
would face such consequenc-
es, nor should she. “Political” 
as used in this context thus 
refers to public and electoral 
scrutiny. Ariz. Const. art. 
VIII. 
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