report professional misconduct

A new ethics
opinion is on
page 61.
Ethics
Opinions and
the Rules of
Professional
Conduct are
available at
www.myazbar.
org/Ethics

- r o,
- |H" - ‘h\-\"l 5 “'\._ h
RS T -'::t:"'-ﬂi‘ frm
David D. Dodge is Of Counsel with
the Phoenix law firm Lorona Steiner
Ducar Ltd. He is a former Chair of

the Disciplinary Commission of the
Arizona Supreme Court.

EYE ON ETHICS by David D. Dodge

Threatening a Disciplinary Complaint

In a pr evious Column, we looked at the ethical rules
involved when a lawyer considers threatening the opposing party (with
or without counsel) with criminal prosecution while representing a
client in civil litigation.!
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where a Iawyer threatens to plinary complaint to
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to induce a settlement of usual one involving
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. . . warrant a separate
his client’s claim? formal ethics oginion
from the ABA.?

First, let’s distin-
guish the situation covered by ERs 1.8(h)(2) and (3),* which prohibit
a lawyer from making an agreement with her own client or former
client that limits the client’s right to report that lawyer to disciplinary
authorities. What we are talking about here involves opposing counsel
and limitations that might be placed on reporting professional mis-
conduct to induce a settlement of that lawyer’s client’s claim.

Second, we must distinguish those cases where the misconduct
the lawyer threatens to report is of such a nature as to raise a sub-
stantial question as to that lawyer’s honesty, trustworthiness or fit-
ness as a lawyer in other respects. ER 8.3(a) requires the lawyer
observing such conduct to inform the disciplinary authorities of it at
the risk of running afoul of ER 8.4(a), which states that it is
professional misconduct for a lawyer to violate the rules of
professional conduct or knowingly assist another to do so.
So the reporting of these kinds of ethical violations should
never be the subject of negotiations: As a lawyer, you must
report them, period.

That leaves us with what remains: misconduct about
which the lawyer may not have the requisite “actual knowl-
edge” requiring him to report it, or which is protected by
ER 1.6,* or which is simply not egregious enough to raise a
substantial question as to the other lawyer’s honesty, trust-
worthiness or fitness.

The ABA opinion concludes that in these situations, a
threat by counsel to file disciplinary changes to coerce a set-
tlement in a civil case would appear to fall within the defini-
tion of “extortion” and, therefore, would be unethical
unless it concerns the lawyer’s conduct in the very case in
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which the threat is made, or conduct that
is the subject of the case in which the
threat was made, such as a legal malprac-
tice action. Otherwise, threats to file dis-
ciplinary charges against opposing coun-
sel may violate ER 8.4(b) (prohibition
against a lawyer committing a criminal
act—extortion); ER 8.4(c) (prohibition
against a lawyer engaging in conduct
prejudicial to the administration of jus-
tice); ER 3.1 (a lawyer shall not bring a
proceeding unless there is a good-faith
basis in law and fact); ER 4.4(a) (a lawyer
shall not use means that have no substan-
tial purpose other than to embarrass,
delay or burden any other person); and
ER 4.1(a) (a lawyer shall not make a false
statement of material fact or law to a
third person, such as threatening action
she has no intention of pursuing).

Lawyers have, in fact, been disciplined
for threatening opposing counsel with dis-
ciplinary complaints,® so it is wise to stay
as close to those situations contemplated
by ER 8.3(a) as you can when deciding
whether to bring up the matter with the
other side’s lawyer. £
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