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. THERE IS NO TIME LIKE FALL
DURING AN ELECTION YEAR.

any months of growing campaigns and candidacies will soon result in a harvest of

sorts on election day. The airwaves will be filled with campaign-related advertise-
ments, and candidates will barnstorm around the state in hopes of reaping one
more vote. The 2006 election harvest is
shaping up to be a good one, and it will soon usher in a new crop of officeholders and initiatives.
Although in theory elections are decided at the ballot box, an increasing number of lawsuits
have meant that many elections are being decided in the courtroom. This summer, more than 30
lawsuits were filed in Arizona challenging various candidacies and ballot measures. Both past court
challenges and these recent lawsuits have meant that election outcomes were reached without

a single vote being cast.

The following is a discussion of some recent election cases and other election law developments that
have changed the manner in which campaigns are conducted in Arizona. These demonstrate that
election law is no longer something that attorneys can dabble in every couple of years; it now
requires careful study and preparation to represent clients adequately.

The article that follows examines petition challenges, “single subject” or “separate amendment”

cases, campaign finance matters, and contested elections.
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PETITION CHALLENGES

Challenges to candidates’ qualifications or
nomination petitions are the most common election law cases
filed in Arizona. According to the Arizona Supreme Court, the
petition process exists to “weed[] out the cranks, the publicity
seckers, the frivolous candidates who have no intention of going
through with the campaign, and those who will run for office as
a lark if there is no difficulty in being placed on the ballot.”" This
process, however, often ends up weeding out the uninformed, the
ill advised and the lazy.

Although the vast majority of candidates follow the proper
procedures when filing their nomination papers and petitions,
there are a few that make costly mistakes that could have easily
been avoided. To keep the process in check, the law gives any
“elector” or registered voter the right to bring a challenge to any
candidate during the 10-day period following the filing deadline.’
The challenge process is short because of looming ballot-printing
deadlines. By statute, the superior court has 10 days to hear and
decide these cases, and the losing party has five days to appeal
directly to the Arizona Supreme Court.?

It is through these challenges that many candidate deficiencies
are revealed. These cases can generally be divided into three cat-
egories: challenges to the signatures or form of the petition, chal-
lenges to the petition circulator, or challenges to the candidate’s
qualifications.

Signature or Form Challenges

The most common challenge alleges that the petition sign-
ers are not registered to vote, do not reside in the candidate’s dis-
trict, are affiliated with the wrong party or fail to include required
information such as the voter’s residence address or signature.*
Most of the challenges brought earlier this summer made similar
allegations. In one case, Clancy Jayne, a former Republican mem-
ber of the Arizona House of Representatives, was denied ballot
access in his quest to seek another term after a challenge revealed
that 283 of the 556 petition signatures he filed were invalid, put-
ting him well below the 421 he needed.’

In 2000, Lori Daniels submitted her nomination petitions to
the Secretary of State in order to compete in the Republican pri-
mary election for the office of Arizona State Senator for District
6. Her petitions were challenged, and the superior court found
that Daniels did not submit the required number of signatures to
support her nomination.® Daniels was an incumbent and ran sev-
eral successful campaigns. Thus, it surprised many when this sea-
soned veteran was successfully removed from the ballot through
a petition challenge.

Lori Daniels, however, then ran successfully as a write-in can-
didate in the same primary election and went on to win another
term in the general election. The next year, the legislature amend-
ed the “sore loser” law to prohibit candidates whose nomination
petitions are successfully challenged from running as write-in can-
didates in either the primary or general elections.’
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These challenges also have been successful in cases in which
the petitions were not in proper form. The general rule is that
petitions must “substantially comply” with the law, and the courts
will liberally construe the law in favor of candidates.®

Some defects, however, cannot be cured even under this
lenient level of review.

In 2004, for example, Tim Sifert, a candidate for the
Corporation Commission, filed more than enough signatures to
qualify him for a place on the Republican primary election ballot.
A challenge was brought to his candidacy because he failed to
indicate the term ending date for the seat he was seeking on the
Commission. That year three other seats were open on the
Commission for a different term length. He appealed to the
Supreme Court, which held that purely technical departures from
the form of the nomination petitions will not outweigh the vot-
ers’ right to select a nominee, but failing to specify the term end-
ing date as required by A.R.S. § 16-341(D) was fatal to his can-
didacy.’

Petition Circulator Challenges

Less common, but appearing more frequently in recent
years, are challenges to the petition circulators. The law requires
the petition circulator be qualified to register to vote and sign an
affidavit on the back of the petition swearing that each qualified
voter signed the petition in the circulator’s presence.”” A falsely
signed circulator affidavit will disqualify every signature on the
petition, even if the signers are otherwise qualified electors.” This
is the election law equivalent of the exclusionary rule.

The 2006 clection challenges saw three cases in which candi-
dates were accused of petition forgery by falsely swearing to have
circulated a number of their own petitions.”? In one case Russ
Jones, a candidate for State Senate District 24, was accused of
petition forgery for signing the back of several petitions when it
was established that he was not the circulator. The Maricopa
County Superior Court found him guilty of petition forgery,
removed him from the 2006 primary election ballot, and banned
him from running for office for five years."®

The Arizona Supreme Court reversed that decision on appeal,
finding that the petition forgery provision of A.R.S. § 16-351(F)
does not apply to false verifications by circulator but rather to
someone signing a signature other than their own, signing a peti-
tion more than once, or signing when not qualified."* Thus,
under current law, falsifying a circulator affidavit will invalidate
the signatures but will not result in a finding of petition forgery
against the candidate. In Moreno v. Jones, the court noted that its
holding did not, however, express an opinion on whether a false
verification of a circulator affidavit might merit prosecution under
ARS. § 13-2002." If successful, such a prosecution could result
in removal of the person from office if elected.’

In 2004, Ralph Nader’s quest to appear as an independent
candidate for President in Arizona was stopped dead in its tracks
after a petition challenge was filed prior to the November 2004
general election. The challenge alleged that many of the petitions
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were invalid because the circulators were not
qualified to register to vote in Arizona; the
circulators were alleged to be either convict-
ed felons or non-residents.”

Although the 2004 election has long past, the Nader case is
still under review with respect to the issue of whether the law that
requires circulators to be Arizona residents violates the First
Amendment. The federal district court held it does not, and that
decision is currently on appeal to the Ninth Circuit."

Candidate Qualification Challenges

Least common are challenges to a candidate’s qualifica-
tions. Some candidates are challenged because they are alleged
not to reside in the district in which they are running. A candi-
date must be a resident of the district in which the candidate seeks
clection. Residency under Arizona election law is defined as phys-
ical presence with an intent to remain.”” This question of fact
must be decided in an expedited evidentiary hearing.

In 2002, a legislative candidate hired a private investigator to
trail an opponent and was able to establish that the person did not
actually live in the district. The challenger rested his case after his
private investigator testified that the candidate lived with her
mother and children outside the district and only occasionally
spent the night at a residence within the district. The candidate
voluntarily withdrew from the race.”

In a case filed this year, the residency of Robert Young, a
Democratic Party candidate for District 15, Arizona House of
Representatives, was challenged. The plaintiff alleged that Young
lived with his wife and daughter outside the district. During the
hearing, however, it was established that Young in fact lived apart
from his family and maintained his residence within the district.
The challenge was therefore rejected, and he was allowed to stay
on the ballot.”

Interestingly, these residency challenges are only brought in
state cases. The Qualifications Clause of the U.S. Constitution
establishes that federal candidates need not reside in the district
at the time they are running but are only required to live in the
district at the time they are elected.”” It is for this reason that Tom
Delay, former Majority Leader of the U.S. House of
Representatives, remains on the ballot in Texas despite efforts by
his own party to remove him. After the Republican Party declared
Delay incligible because of his Virginia residency, the state
Democratic Party filed a suit to declare the Republican Party
chair’s action invalid on the grounds that it created a pre-clection
inhabitancy requirement in violation of the Qualifications Clause.
The Fifth Circuit agreed, holding that the Qualifications Clause
only requires residency at the time of election and refused to
order Delay removed from the ballot.”

This year saw two cases dismissed on procedural grounds. One
involved a challenger that filed his appeal to the Supreme Court
on the sixth business day after the superior court decision was
rendered. The court dismissed the challenge as untimely on the
grounds that the five days allowed to appeal a decision in a chal-
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lenge to the nomination of a candidate under A.R.S. § 16-351(A)
includes weekends and holidays.** In another case, the court dis-
missed an appeal for lack of jurisdiction when the challenger failed
to obtain a signed judgment from the superior court.”

These cases demonstrate the manner in which the challenge
process has grown and why it is necessary for lawyers represent-
ing candidates and challengers to keep up on the current law to
assure that they are able to competently represent clients in these
cases, in which decisions and actions must occur in a very short
period of time.

SINGLE SUBJECT OR
“SEPARATE AMENDMENT" CHALLENGES

Another frequently filed Arizona election challenge involves citi-
zen initiatives. The drafters of the Arizona Constitution long ago
reserved to the people the right to propose constitutional changes
and laws through the initiative process.” Although this power is
vast and has been exercised by the people in almost every gener-
al election since statechood, it is no easy task to qualify one of
these measures for the ballot. Tens of thousands of signatures
must be gathered at a high cost of time and money. There is also
the risk that this effort could be cut short by a legal snag.

Picture this: Your group raises thousands of dollars, drafts an
initiative to amend the Arizona Constitution, circulates petitions
for months, files its 183,917-plus signatures with the Secretary of
State—only to have the courts order the measure off the ballot a
tew weeks later.”” It’s no longer just a bad dream that keeps polit-
ical activists and consultants up at night. It is reality; it has hap-
pened twice in the last six years.”

The most common culprit for removal is a violation of Article
XXI, Section 1, of the Arizona Constitution, also known as the
single subject clause or what the Arizona Supreme Court now
refers to as the “Separate Amendment” clause.”” That amendment
provides, “If more than one proposed amendment shall be sub-
mitted at any election, such proposed amendments shall be sub-
mitted in such a manner that the electors may vote for or against
such proposed amendments separately.” This provision only
applies to proposed amendments to the Constitution and does
not apply to laws adopted by initiative.*

In 2004, the Arizona Supreme Court removed an initiative
titled the “No Taxpayer Money for Politicians Act” (Proposition
106) on single subject grounds shortly before the election. That
measure would have amended the Arizona Constitution to forbid
public funding of campaigns and would have transferred all exist-
ing monies in the Citizens Clean Elections Fund to the state’s
general fund. The Court determined that no common purpose or
principal connected the two provisions and that voters may vote
on cach differently if presented as separate amendments.
Consequently, the Court held that the initiative violated the sep-
arate amendment clause and struck it from the ballot.”

These cases establish the importance of carefully drafting any
initiative language that proposes to change the Arizona
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Constitution. In addition, familiarity and working knowledge of
initiative law is an absolute prerequisite to shielding your effort
from legal challenge. These laws change from time to time. The
legislature has established many rules with respect to the form
and content of the petitions and their requirements for circula-
tion.” In addition, in 2004 the voters passed Proposition 101,
which now requires any initiative that proposes an expenditure of
state funds to also provide a non-general fund revenue source.*

Proposition 207, an initiative meas-
ure related to eminent domain that is
scheduled to appear on the 2006 gen-
eral election ballot, was challenged on
this ground for failing to estab-
lish a non-general fund rev-
enue source to pay for one
of its provisions.* The court
refused to enjoin the meas-
ure from appearing on the
ballot because the suit chal-
lenged the substance of
the measure.® The court
noted, however, that the
plaintiffs had made a prima
facie showing that the
proposition, as it relates
to expenditures from the
State’s general fund,
violates the spending
source rule of
Article IX, Sec. 23,
thus inviting a
post-election
challenge
should this meas-
ure be passed.

As a final note, during the
2006 legislative session the
Arizona Legislature passed HB 2373,
which would have obligated the Arizona
Supreme Court to issue an advisory opinion on
any ballot initiative that received more than 10 percent
of the required signatures to determine if the initiative vio-
lated the separate amendment clause. The Governor vetoed the
bill on April 21, 2006, expressing concerns that it would require
the court to consider initiatives outside the context of the adver-
sarial system of American jurisprudence.®

CAMPAIGN FINANCE MATTERS

Another common election pitfall is campaign finance compliance.
Campaign finance law exists to inform the public about where
candidates and political committees receive their funding and
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The legislature has

established many rules

with respect to the form
and content of the petitions
and their requirements
for circulation.

how their monies are spent. The drafters of the Arizona
Constitution recognized its importance long before Watergate
and other high-profile scandals resulted in significant regulation
of campaign finance at the federal and state levels. Article 7,
Section 16, of the Arizona Constitution provides, “The legisla-
ture, at its first session, shall enact a law providing for a general
publicity, before and after election, of all campaign contributions
to, and expenditures of campaign committees and candidates for
public office.”

Over the years Arizona campaign finance law has expanded
from simple disclosure to the imposition of contri-
bution limits and disclosure

requirements in cam-
paign literature and
advertisements (think
“I’m Candidate X and I
approved this ad”). The

Arizona voters have

played an active role in

this arena. In 1986, they

passed Proposition 200,

which established strict
contribution limits, and in
1998 the voters passed the
Citizens Clean Elections
Act (also Proposition 200),
which further reduced the
contribution  limits  to
statewide and legislative can-
didates and permits state and
legislative  candidates to
receive public money to run
their elections in exchange for
not raising private contribu-
tions.”
Campaign financing has
always played a critical role in
elections. Indeed, state law
imposes a five-year ban on candi-
dates from holding office for fail-
ing to file campaign finance
reports.® But with public funding,
campaign finance in Arizona has
taken on a new level of complica-
tion, with dire consequences for the uninformed and disorgan-
ized. This system does not just affect those who choose to receive
public funding; even nonparticipating candidates must file addi-
tional campaign finance reports when they hit certain contribu-
tion and expenditure thresholds to alert participating opponents
of their rights to receive matching monies.”

Failure to comply with campaign finance laws proved fatal to
two individuals this year.

David Burnell Smith was elected to the Arizona House of
Representatives in 2004 and ran as a publicly funded candidate
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under the Citizens Clean Elections Act. This
meant he agreed not to accept private contri-
butions for his campaign and to abide by the
strict spending limits established in the Act. Smith’s total expen-
ditures exceeded 10 percent of his allocated public money, and
the penalty sought by the Attorney General was removal from
office as set forth in the Act.** After months of legal wrangling,
the Arizona Supreme Court denied Smith’s final appeal as
untimely, and his removal from office was affirmed.* Smith is the
first legislator in the nation to be removed from office for cam-
paign finance violations. He ran again in the September 12, 2006,
primary clection to regain his seat, but failed to do so.*

Milton Wheat, a legislative candidate for the House of
Representatives from District 15, was removed from the 2006
Republican Primary Election ballot because many of his signa-
tures were disqualified after it was determined he circulated peti-
tions before organizing his political committee, in violation of
ARS. §16-902.01.%

These cases establish important precedent for all statewide and
legislative candidates who must comply with Arizona campaign
finance laws. It is for these reasons that candidates and campaigns
need to be especially cautious in choosing a treasurer and find
someone who is organized and will take the time to learn
Arizona’s complex campaign finance requirements. Of course,
having an attorney knowledgeable in election law available for
advice is also a must.

CONTESTED ELECTIONS

The last area of election law worthy of discussion involves elec-
tion contests.

Perhaps the most famous election contest of recent years
occurred in Bush v. Gore,** which resolved the disputed election
results in the 2000 presidential election. That case has spawned
many other election challenges and continues to be a hot topic
of debate among election scholars.*

Arizona has a specific statutory proceeding for election con-
tests, and several cases over the years have resolved election dis-
putes through this process. In Arizona, any voter may challenge
a nomination or election, regardless of political party registra-
tion.* Election contests are purely statutory and dependent
upon statutory provisions for their conduct.*

A contest can be filed for the election of a person nominated
or elected to U.S. congressional seats; state, county, city, town or
political subdivision office (primary and general elections); an
initiated or referred measure; an amendment to the Arizona
Constitution or any other question or proposal submitted to the
vote of the people.* Arizona legislative elections are not covered
under the same contest statutes. The legislature chooses its own
officers, judges the election and qualification of its own members
and determines its own rules of procedure.*

The grounds for a contest according to Arizona statute are:
(1) misconduct on the part of election officials; (2) ineligibility
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of the person elected; (3) an offense committed against the elec-
tive franchise; (4) bribery of an election official or judge; (5) ille-
gal votes; and (6) erroneous count of votes.®

Contests may be brought in the Superior Court of Maricopa
County or in the superior court of the county in which the per-
son contesting resides. A contest must be filed within five days of
the completion of the canvass of the election and the Secretary
of State has declared the results.”” A hearing will take place no
later than 10 days after the date in which the statement of con-
test is filed. Within five days of the completion of the hearing,
the court is required to file its findings and immediately pro-
nounce judgment, either confirming the election or annulling
and setting it aside.”

The most famous election contest in Arizona occurred in
1917. On November 7, 1916, Thomas E. Campbell was
declared governor after the vote tally indicated that he had nar-
rowly defeated the incumbent George W. P. Hunt by 67 votes.
Hunt filed an election contest alleging that many uncounted bal-
lots should have been counted for him. The Arizona Supreme
Court resolved the matter in Hunt’s favor and in the process set
forth the test that the Arizona courts still follow in determining
a voter’s intent.*

In recent years the contest proceedings have been used to
challenge the manner in which elections are canvassed,™ the
qualifications of candidates elected® and the failure to verify
absentee ballots.*

Election law is quickly emerging as one of the fastest growing
areas of practice, with the number of cases increasing rapidly.”
Election law courses are now offered at many law schools, and
the topic has been the subject of many books and scholarly arti-
cles. This article touched on a few of the main election law cases
recently addressed in Arizona. Many other challenges exist and
are likely to hold a place on our state and federal court dockets
for years to come.” As the complexity and frequency of these
cases grow, it is important for those who choose to represent
clients in these matters keep apprised of the constitutional, statu-
tory and case law foundation that supports our election law
structure.

Of course, we clection administrators would simply prefer
that elections go smoothly without challenge or contest. It
would certainly make our lives easier. The chances of that hap-
pening anytime soon, however, are about as likely as a cool July
breeze in Phoenix. F
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