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BY HOWARD L. ANDARI

The United States Supreme Court recently
struck down a $145 million punitive dam-
age award in a bad faith case and set forth
legal principles that will make it more diffi-
cult for litigants to hang on to multimil-
lion-dollar punitive damage awards in the
future.

The Supreme Court’s venture into
“punitive damage reform” began in 1996
with BMW v. Gore1 and has culminated with
Campbell v. State Farm.2 Along the way, the
Court has steadily created more obstacles
for litigants to overcome before being able
to retain their punitive damage awards.

An Overview of the Decisions 
Preceding Campbell

The Court began its journey into “punitive
damage reform” in Gore when it deter-
mined that the Fourteenth Amendment to
the federal Constitution provided substan-
tive due process protections against “exces-
sive” awards of punitive damages.3 The
Court then created three “guideposts” that
could be used by courts to determine
whether an award of punitive damages was
unconstitutionally “excessive.”4 These
guideposts involve an inquiry into the rep-
rehensibility of the conduct, the ratio of
compensatory and punitive damages, and
available civil penalties for the misconduct.5

About five years later, in Cooper
Industries v. Leatherman,6 the Court decid-
ed that the constitutionality of punitive
damage awards should be reviewed de novo
on appeal. By mandating that appellate
courts review the three Gore factors de
novo, the Court opened the door for appel-
late courts to second-guess trial judges and
juries by determining whether a particular
punitive damage award was “constitution-
ally appropriate” from the cold paper
record. Arguments that such de novo review
violated the Seventh Amendment’s
Reexamination Clause7 were dismissed on

the basis that “the level of punitive dam-
ages is not really a ‘fact’ ‘tried’ by the
jury.”8

The Court’s recent decision in
Campbell completes the constitutional bat-
tle against punitive damages. Some believe
that Campbell will do more for the cause of
“tort reform” than corporate lobbyists
could have hoped to achieve through
Congress. At the very least, corporations
are now in a better position to predict their
punitive damage exposure.

Limitations on Evidence
Regarding Reprehensibility

The Court imposed certain limitations on
the type of evidence that could be consid-
ered when evaluating Gore’s reprehensibili-
ty guidepost. Although the Court reiterat-
ed its holding in Gore that a state cannot
punish a defendant for lawful out-of-state
conduct,9 it went a step further and held
that a State generally cannot punish a
defendant for unlawful out-of-state con-
duct either.10 Therefore, a defendant’s law-
ful or unlawful out-of-state activities cannot
serve as the basis for a punitive damage
award.11

Similarly, without distinguishing
between in-state and out-of-state acts, the
Court held that “dissimilar acts, independ-
ent from the acts upon which liability is
premised, may not serve as the basis for
punitive damages.”12 The Court’s concern
here was not so much rooted in federalism
but rather in the potential for multiple
punitive damage awards in different cases
arising from the same “unrelated” con-
duct.13

The Court rejected the Campbells’
argument that the out-of-state conduct,
which extended over a 20-year period, was
not introduced for purposes of generating a
punitive damage award.14 The Court con-
ceded, however, that legal out-of-state con-

duct “may be probative when it demon-
strates the deliberateness and culpability of
the defendant’s action in the State where it
is tortious, but that conduct must have a
nexus to the specific harm suffered by the
plaintiff.”15 Significantly, although the
Court limited the consideration of “other
act” evidence as it relates to the reprehen-
sibility guidepost, it did not limit the rele-
vance and admissibility of such evidence to
establish the underlying tort of bad faith.

In other words, “other act” evidence is
not excluded from the reprehensibility
analysis altogether, but Campbell simply
required that it have a material connection
to the tortious acts that form the basis of
the lawsuit.16 According to the Court,
“Because the Campbells have shown no
conduct by State Farm similar to that which
harmed them, the conduct that harmed
them is the only conduct relevant to the
reprehensibility analysis.”17

Single-Digit and 1–to–1 Ratio
Caps on Punitive Damages

Perhaps the most controversial aspect of
the Campbell decision relates to the Court
analysis of Gore’s ratio guidepost. Although
the Court did not impose a bright-line ratio
between compensatory and punitive dam-
ages, it did indicate that few awards exceed-
ing single-digit ratios will satisfy due
process.18 However, the Court also noted,
“Because there are no rigid benchmarks
that a punitive damage award may not sur-
pass, ratios greater than those we have pre-
viously upheld may comport with due
process where ‘a particularly egregious act
has resulted in only a small amount of eco-
nomic damages.’”19 Moreover, the Court
also reaffirmed the prior holding in Gore
that not just actual damages but also
potential damages may be considered
when calculating the ratio.20

The Court then took a controversial and
unprecedented step by deciding, “When
compensatory damages are substantial,
then a lesser ratio, perhaps only equal to
compensatory damages, can reach the out-
ermost limit of the due process guaran-
tee.”21 According to the Court, the $1 mil-
lion compensatory damage award to the
Campbells for a year and a half of emotion-
al distress was “substantial.”22 Therefore,
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the Court concluded that in light of the
“substantial” compensatory damages
already awarded, the Gore guideposts “like-
ly would justify a punitive damage award at
or near the amount of compensatory dam-
ages.”23

Comparable Civil Penalties
The third Gore guidepost, the disparity
between the punitive damage award and
comparable civil penalties, received little
attention from the Court. It merely noted
that the most relevant statutory sanction
under Utah law for the improper conduct
done to the Campbells would be a $10,000
fine for an act of fraud.24

Of course, this fine is minuscule when
compared to the $145 million punitive
damage award. However, there have been
few, if any, punitive damage awards that
were overturned based on Gore’s third
guidepost because “the most important
indicum of the reasonableness of a punitive
damages award is the degree of reprehensi-
bility of the defendant’s conduct.”25

Indeed, even in comparison to the ratio
guidepost, Gore’s third guidepost has large-
ly been relegated to an afterthought rather
than a determining factor.

The Aftermath of Campbell
The Campbell decision’s limitations on evi-
dence regarding “reprehensibility” and
approval of single-digit ratios will certainly
reign in some multimillion-dollar punitive
damage awards. For example, after issuing
Campbell, the Court granted certiorari on
several high profile multimillion-dollar
punitive damage cases, and with two sen-
tences, vacated the awards and remanded
them for further consideration in light of
Campbell’s benchmarks.26 This is a remark-
ably convenient procedural mechanism for
the Court to strike down any punitive dam-
age award that it determines to be “too
high” or “constitutionally inappropriate.”

For those cases with “substantial” com-
pensatory damage awards, a punitive dam-
age award that exceeds Campbell’s 1–to–1
benchmark will be more difficult to main-
tain on appeal—but certainly not impossi-
ble. Granted, the ratio guidepost is one fac-
tor to be considered in the constitutionali-
ty of a punitive damage award, but ulti-

mately the most dominant Gore guidepost
remains reprehensibility.27 The Court also
left the door open for cases to exceed the
single-digit ratios when the economic harm
was small but the conduct “particularly
egregious.”28 Furthermore, the Court con-
firmed that both the actual and potential
damages may be considered together when
calculating the ratio. Nonetheless, it is
undeniable that punitive damage awards
exceeding Campbell’s single digit ratios are
now more vulnerable than ever to being
vacated and recalculated under de novo
review on appeal.29

Whether Campbell’s reprehensibility
analysis and approval of single-digit ratios is
nothing more than “tort reform” under the
banner of substantive due process can cer-
tainly be debated.30 But Campbell’s practical
effect is to reassure corporate America that
it won’t have to pay extraordinary punitive
damages without any hope of relief on
appeal.

Whether this will result in more corpo-
rate misconduct, less investment in safety
and greater harm to the public remains to
be seen. At the very minimum, as Justice
Ruth Bader Ginsburg pointed out in her
dissent, no matter what personal views we
harbor about the role of punitive damages
in our society, we should ask ourselves
whether “tort reform” should be the hand-
iwork of the U.S. Supreme Court.31
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