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EYE ON ETHICS

everything it should have,” the lawyer said 
that it was and that it did. When she asked 
what she should do with it, the lawyer told 
her to keep it in a safe place. After Markoff 
signed the note, he paid the lawyer and he 
and the girlfriend left the lawyer’s office.

Unfortunately, all did not go as planned 
by the girlfriend. Mr. Markoff apparently 
did not use the money to buy a bar, and the 
proceeds from the sale of his home never 
found their way to the girlfriend. These 
were, of course, conditions for the loan 
that a competent lawyer representing the 
girlfriend could have assured would happen 
before she wrote the check. By the time she 
discovered there was no life insurance pol-
icy, Markoff had disappeared. Again, a com-
petent lawyer representing the girlfriend 
would have insisted that a life insurance 
policy currently in force be presented with 
the appropriate beneficiary designation.

The girlfriend sued both Markoff and 
the lawyer, and, when Markoff defaulted, 
the case proceeded against the lawyer alleg-
ing that there had been an attorney–client 
relationship between them and that she was 
entitled to recover her damages by way of 
a Fickett-type derivative liability.5 The trial 
court granted summary judgment in favor 
of the lawyer on the ground that there was, 
as a matter of law, no attorney–client rela-
tionship. On appeal, the court held that the 
relationship of the parties did not lend itself 
to any sort of derivative liability analysis, but 
reversed the trial court on the ground that 
the girlfriend had shown sufficient facts that 
could have led her to a reasonable subjec-
tive belief that the lawyer was protecting her 
interests. The court held that the girlfriend 
could have a trial on the attorney–client 
issue and amend her complaint to allege a 
direct cause of action for malpractice if the 
relationship was found to exist. In the pro-
cess, the court gave us a quick review of how 
attorney–client relationships can arise—even 

Some years ago, a professor at the University of Toledo 
College of Law wrote a law review article1 describing what are 
sometimes known as “accidental clients”—people whom the law-
yer had no intention of representing, sometimes not even know-
ing they existed, but to whom the lawyer ends up being liable just 
as though a formal representation had been originally intended. 
This can have disastrous consequences for the lawyer and results 
from a variety of factors, mostly because of confusion over the legal 
relationship between a client the lawyer acknowledges as such and the 
non-client person with whom that client is dealing2—or, more usually, 
because of a misimpression the lawyer has given to an unrepresented 
party to the effect that the lawyer is protecting that party’s interest.

It’s this second category of accidental client that is the focus of this 
column.

If the law review article were not as long (43 pages with 202 foot-
notes), it should probably be required reading for every lawyer entering 
the practice, not because it deals with situations they will deal with every 
day, but because of the severe consequences at risk that usually could 
have been avoided.

We need to start with ER 4.3 (Dealing with Unrepresented Per-
son),3 which states in part:

In dealing on behalf of a client with a person who is not repre-
sented by counsel, a lawyer shall not state or imply that the lawyer 
is disinterested. When the lawyer knows or reasonably should know 
that the unrepresented person misunderstands the lawyer’s role in 
the matter, the lawyer shall make reasonable efforts to correct the 
misunderstanding … 

The rule applies only in instances when the lawyer is formally rep-
resenting another person, but the consequences of allowing another 
person to be confused about your role in a matter can be the same 
regardless of context. If you would like to see an example of what can 
befall a lawyer who ignores this simple admonition, look no further 

than the Arizona case of Franko v. Mitchell.4 There, the law-
yer was asked by an acquaintance, Mr. Markoff, to draw up 
“papers” evidencing a loan of $30,000 to Markoff from his 
girlfriend to be secured by a life insurance policy Markoff said 
he owned. The terms of the agreement, to be included in a 
promissory note, were also to provide that half the obligation 
would be paid when Markoff sold his home and that he would 
pay off the balance from the profits of the bar he was going to 
purchase with the money his girlfriend was loaning him. Mr. 
Markoff called the lawyer to make an appointment to draw 
up the note describing the deal, and both he and the girl-
friend went to the lawyer’s office to consummate the transac-
tion. Markoff told the lawyer what they wanted, and the law-
yer drew up the note while Markoff and the girlfriend waited. 
Markoff reviewed the document and signed it. While the girl-
friend was sitting in front of him, the lawyer suggested to her 
that she have the premium notices for the life insurance policy 
sent to her so she could be assured that it didn’t lapse. When 
the girlfriend asked the lawyer if the note was “legal” and “had 
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when unintended by the lawyers involved. 

 • Whether an attorney–client relationship exists 
presents an issue for the trier of fact.6 Keep 
in mind that the reported decisions involving 
factual disputes between lawyers and people 
claiming to be their clients have usually 
ended badly for the lawyers.

  • An attorney–client contract may be implied 
from the conduct of the parties.7

  • The relationship is proved by showing that 
the party sought and received advice and 
assistance from the lawyer in matters perti-
nent to the legal profession.8

  • The appropriate test is a subjective one, where 
the court looks to the nature of the work per-
formed and the circumstances under which 
any confidences could have been divulged.9

  • The relationship, once established, is ongoing 
and gives rise to a continuing duty to the 
client unless and until the client clearly under-
stands, or reasonably should understand, that 
the relationship can no longer be depended 
upon.10

The court then found that the lawyer’s statements 
to the girlfriend concerning the insurance policy 
and the completeness of the note could be viewed 
as “logically consistent” with an attorney–client 
relationship and that she had legally sustained an 
inference that the lawyer was acting as her attorney.

The upshot of all of this is that it is the law-
yer’s obligation to see any potential problem in 
this area before it arises and further that it is the 
lawyer’s sole responsibility to do something about 
it. Otherwise, a simple, honest misunderstanding 
can result in a court constructing an attorney–cli-
ent relationship that the lawyer would never have 
entered into willingly, with all its attendant liabili-
ties, and for which the lawyer will probably never 
get paid. 


