APPELLATE HIGHLIGHTS

by Hon. Donn Kessler, Arizona Court of Appeals, Div. One, and Patrick C. Coppen, Esq., Tucson

SUPREME COURT CIVIL MATTERS

A school district is not contrac-
tually bound when it accepts a
construction bid but has not yet
executed the contract, reaffirm-
ing the bright-line rule in
Covington v. Basich Bros. Constr.
Co., 72 Ariz. 280, 233 P.2d 837
(1951). Ry-Tan Const. Inc. »
Washington Elem. School, CV 04-
0300-PR, 5/25/05* ... Art. 18,
§ 5 of the Arizona Constitution
providing that assumption of
the risk is a fact question which
is left to the jury applies to an
express assumption of the risk
contained in a contract. Phelps v.
Firebird Racewny, Inc., CV 04-
0114-PR, 5/18/05*.

SUPREME COURT CRIMINAL MATTERS

In affirming a conviction and sen-
tence of death, the Supreme Court
held: (1) Arizona’s new death
penalty statute, A.R.S. § 13-
703.01 (Supp. 2004), providing
for jury determination of aggra-
vating factors, is not a violation
of the prohibition of ex post
facto laws; (2) The failure to
provide notice of an aggravator
under Ariz.R.CriM.P.
15.1(i)(2) when the defendant
did not object to such failure
and could not claim surprise is
not fundamental error especially
in light of the fact the defendant
received such notice before the
penalty phase of the trial; (3)
The trial court did not err in decid-
ing on excluding jurors by deter-
mining whether the jurors could
follow his instructions on the
death penalty and the jurors
excluded said that they could not
do so; (4) The jury at the penalty
phase could rely on evidence intro-
duced at the guilt phase to prove
an aggravator; and (5) The trial
court did not err in allowing an
alternate juror to sit in the
aggravation phase since the
defendant did not object to the
alternate and did not offer any
effective argument why the juror
could not sit. State ». Roseberry,

CR 03-0247-AP, 5/11/05 ... In
affirming a conviction and sen-
tence of death, the Supreme Court
held: (1) The duplicitous indict-
ment claim had been waived on
remand after the first appeal when
the defendant did not file an
Ar1z.R.CRIM.P. 16 motion to chal-
lenge the indictment but only filed
a motion for acquittal after the
presentation of the State’s case. In
any event, the indictment was
not duplicitous because the
three murder counts all alleged
different victims, the conspiracy
count alleged a conspiracy to
murder others and any objection
the jury might not have unani-
mously decided which victim the
defendant had committed armed
robbery against was an issue
addressing a jury instruction,
not the indictment. Because the
defendant had suggested the pro-
posed instruction, he could not
obtain relief based on the invited
error doctrine; (2) The trial court
did not err in deciding whether to
exclude jurors because it consid-
ered whether the jurors could fol-
low the court’s instructions despite
their statements they would give
more weight to police testimony.
Nor did the trial court err in not
excluding jurors who had read
news accounts of the crime
because those jurors stated they
could base their decision on the
evidence presented at trial; (3)
There was no error in admitting
gruesome photos because they
corroborated the State’s theory of
the case, tended to show the crime
was cruel and depraved and
rebutted the defendant’s theory
that he was not involved in the
crimes; (4) Despite the fact the
State had erroneously argued to
the jury that the aggravator of
pecuniary gain for the murders
was shown by the conviction of
armed robbery, the jury instruc-
tions properly told the jury that
the State had to prove pecuniary
gain as a motive for the murder;
(5) The court properly instructed
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the jury on the multiple homicide
aggravator by stating that the State
had to show the crimes were com-
mitted in a continuous course of
criminal conduct; (6) The failure
to give an aggravated assault
instruction as a lesser-included
offense to first-degree murder
did not violate due process
because the trial court gave
other lesser-included offense
instructions and all lesser-
included offenses were rejected
by the jury when it returned
first-degree murder verdicts; (7)
It was harmless error for the court
to have failed to instruct the jury
that a conspiracy to murder had an
element of an intent to kill because
the jury found the defendant guilty
of first-degree murder, necessarily
finding  such  intent;  (8)
Application of Arizona’s new death
penalty statute, A.RS. § 13-
703.01 (Supp. 2004), did not vio-
late the prohibition of ex post facto
laws or due process; (9) A new
jury could be convened for the
aggravation phase despite the
fact that A.R.S. § 13-703.01
allowed the jury to consider evi-
dence of aggravators and mitiga-
tors presented at the guilt phase.
The State still had the burden of
proof of aggravators. Nor did sep-
arate juries deprive the defen-
dant of an individualized deter-
mination of guilt because the
defendant was permitted to present
evidence at the aggravation phase
of the trial and neither the same
nor a different jury would be per-
mitted to reconsider guilt at the
aggravation phase; (10)
Instructions to the aggravation
jury that it could consider any mit-
igating factors relevant to its deter-
mination were proper; (11) The
court properly did not instruct
the jury that it would have to
unanimously agree on any miti-
gator in determining whether to
recommend a life sentence; (12)
The trial court did not err in not
allowing the defendant to address
the aggravation jury because the
defendant testified and was permit-
ted to address the jury later in the
aggravation phase of the trial; (13)
The trial court properly gave a
narrowing instruction as to

whether the crimes were
heinous, cruel or depraved to
avoid a claim that the statute on
the aggravator was vague; (14)
Although the appellate court could
not determine if the jury was unan-
imous in finding any one prong of
the heinous, cruel or depraved
aggravator, it would affirm the
death penalty because its independ-
ent review of the aggravators and
mitigators supported the death
penalty. State v. Anderson, CR 02-
0402-AP, 5/04,/05 ... A selective
enforcement claim based on
racial profiling may act as a
defense to drug offenses, which
would entitle indigent defen-
dants to appointment of an
expert to present that defense.
However, before granting a
motion to appoint such an
expert, the trial court should
determine if the expert is reason-
ably necessary under
Ariz.R.CRIM.P. 15.9 and that
the defendant has presented
credible evidence of both dis-
criminatory intent and effect by
the State, including considera-
tion that statistical evidence is
rarely sufficient to show equal
protection violations. In addi-
tion, the trial court should make
a preliminary inquiry as to the
nature of such statistical evi-
dence not only on the disparity
in the number of stops based on
race but that the persons
stopped were treated differently
than other similarly situated
drivers of a different race. Jones .
Sterling, (0% 04-0216-PR,
5/04/05.

COURT OF APPEALS CIVIL MATTERS

In comparing a judgment to an
arbitration award to determine if
the judgment was greater than
25 percent of the award under
AR.S. § 12-133(I), the trial
court should not include jury
fees, but should include prejudg-
ment interest. The trial court
erred in declining to award such
interest simply because the plain-
tiff had failed to include such a
request in its proposed judg-
ment, but later made that
request. Ziemak v. Schnakenbery, 2
CA-CV 04-0088 5/31/05 ... A
claimant to property subject to a
judicial forfeiture proceeding
under A.R.S. § 13-4311 is not
entitled to Rule 60(c) relief for
his failure to file an answer to
the in rem complaint simply
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because he had filed a claim in
response to the claim for forfei-
ture brought under A.R.S. § 13-
4309. In re 2001 GMC Denali, 1
CA-CV 04-0452, 5/19/05 ... A
county must provide preserved
copies of others’ requests for
voter data pursuant to A.R.S. §§
39-121.01, 121.02, and 121.03.
A political consulting company
secking voter data information,
even though it would obtain
financial gain for its services, was
not acting for a commercial pur-
pose and was entitled to obtain
voter data under A.R.S. § 16-
168. Primary Consultants, LLC ».
Muaricopn County Recorder, 1 CA-
CV 04-0268,5,/12/05 ... A land-
lord’s interest in improvements
on real property was not superi-
or to the secured lender’s inter-
est upon the tenant’s default on
the lease because the landlord
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had entered into a lease amend-
ment providing that the land-
lord would subordinate its
rights to the improvements and
gave the tenant the right to
remove the building and fix-
tures. FL Receivables Trust 2002-A
v. Avizona Mills, LLC, 1 CA-CV
04-0229, 5/12/05 ... The pre-
sumption that an injury
occurred in the course and scope
of employment or arose of out
the employment would be
extended to a workers’ compen-
sation claimant who had suf-
fered an injury resulting in
amnesia and could not recall the
events leading to the injury if the
claimant can provide a sufficient
factual basis to allow an infer-
ence he was injured in the time
and space limitations of the
employment. Hypl v. Industrial
Commission, 2 CA-IC 04-0018,

5/10/05 ... A bad debt deduc-
tion under Arizona
Administrative Code R15-5-
2011 is limited to the vendor of
goods to which the debt applies
unless an assignment of contract
rights pertaining to the goods is
made with recourse against the
vendor. DaimlerChrysler Services
North America, LLC v. Arizona
Dep’t of Revenue, 1 CA-CV 04-
0012, 5/03/05 ... Prisoners in
state correctional institutions
must exhaust all administrative
remedies available to them
before filing a complaint in state
court alleging claims under 42
U.S.C. § 1983. Baker v. Rolnick, 1
CA-CV 03-0605, 5,/03/05.

COURT OF APPEALS CRIMINAL MATTERS
The fact that the trial court con-
sidered aggravating factors in
sentencing the defendant to the

presumptive sentence did not
violate Blakely v Washington, 124
S. Ct. 2531 (2004). State »
Johnson, 2 CA-CR 04-0096,
5/27/05 ... In a prosecution for
unlawful possession of firearms
because the defendant was a pro-
hibited possessor, the defendant
had the burden to prove by a
preponderance of the evidence
that his rights to possess
firearms had not been restored.
State v. Superior Court (Kelly), 2
CA-SA 2005-0018,5/25/05 ... A
trial judge has authority to
require a “cash-only” restriction
on a pretrial release bond pur-
suant to A.R.S. § 13-3967 and
Ariz.R.CRIM.P. 7.1. Fragoso ».
Superior Court (Fell), 2-CA-SA
05-0001, 5/10,/05.*
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