EYE ON ETHICS

by David D. Dodge

The No-Contact Rule and Former Employees
ER 4.2

(Communication with Person Represented by Counsel)1
provides that a lawyer shall not communicate about the subject of a
representation with a party2 the lawyer knows to be represented in the
matter by another lawyer. This is known as
“the no-contact rule,” and the situations
where it applies are usually fairly easy to recognize. But when the situation involves an
organizational entity such as a corporation or
a limited liability company, it is not always
clear whether the organization’s “constituents,” such as its employees, are deemed
to be represented by the organization’s lawyer
and thereby off limits to contact by opposing
counsel. Similar questions have arisen about
how former employees of a represented entity
should be treated.
Case law and commentaries from other
jurisdictions are not exactly uniform.3 We are
fortunate in Arizona to have settled judicial
authority on the subject of former employees,4
as well as an excellent and very recent law
review article on Arizona’s rule.5

employed by the organization? Or what
happens when the former employee of the
opposing party is now a current employee
of a corporation
you represent? The
first question was
the very issue
before the court in
Lang, where the
plaintiff ’s counsel
had secured affidavits from two
former employees
of the defendant
car dealership, neither of whom was
directly involved in
the situation that
led to the filing of
the
lawsuit.
Plaintiff ’s counsel
contended
that
although the testimony of the former
employees,
the
finance
director
and the general
sales manager respectively, had no bearing
on whether there was a case for breach of
contract and misrepresentation in the sale
of the used car at issue, their testimony
(not specifically disclosed in the opinion)
was relevant to the plaintiff’s claims for
consumer fraud, racketeering, and punitive
damages.
The Court of Appeals reversed the trial
court’s ruling striking the affidavits and
ordering counsel to have no further contact with the witnesses. The court viewed
the first and third categories discussed in
the then-current version of Comment [2]
to ER 4.2 to describe persons presently
employed by the organization, but that
category 2 (persons whose acts or omissions in connection with the matter may be
imputed to the organization) was broad
enough to cover former employees. After
noting authorities that allowed contacts
with former employees,7 the court held
that counsel may have ex parte contact with
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The general consensus for constituents
presently employed is that counsel for the
organizational employer may not assert a blanket representation as a
means of preventing all ex parte contacts. Both courts and commentators have warned that, in the organizational-entity context, the rule
must be narrowly construed lest it become a means by which
businesses can shelter themselves from lawyers trying to gather information to assess the merits of claims.6 Thus, Comment
[2] to ER 4.2 limits the rule’s protections to persons (1) having a managerial responsibility on behalf of the organization,
(2) whose acts or omissions in connection with the matter may
be imputed to the organization for purposes of civil or criminal liability, or (3) whose statements may constitute an admission on the part of the organization.
These limitations should be read in connection with ER
3.4(f) (Fairness to Opposing Party and Counsel), which allows
a lawyer to request that a current employee or other agent of
a client refrain from voluntarily giving information to another
party. If the employee is not one protected by the no-contact
rule and talks to opposing counsel anyway, the usual sanctions
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a former employee of an opposing
organizational party represented by
counsel without violating ER 4.2
unless the acts or omissions of the
former employee gave rise to the
underlying litigation (another way
of saying they could be imputed to
the organization) or the former
employee has an ongoing relationship with the former employer in
connection with the litigation. The
court thus was able to reconcile the
proscriptions set forth in Comment
[2] to ER 4.2 with the unique situations involving witnesses who are
no longer “constituents” in the

organizational entity.
Lang is still good law in
Arizona and has been viewed to
apply even when the former
employee becomes a constituent of
the client whose lawyer seeks the
contact.8 If the former employee is
entitled to the protections of the
no-contact rule but is now represented by his or her own counsel,
consent by that counsel will suffice
to allow the current employer’s
lawyer to interview the person
without having the consent of the
former employer’s counsel or without having him present.9
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