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SOUNDOFF

BAIL “REFORM” BAD FOR AZ 
I am a 43-year member of the Bar, the 
majority of which has been spent represent-
ing the interests of bail bond companies 
and their sureties. I found your shill-like 
and “it’s all sunshine and lollipops” cri-
tique of the bail “reforms” advanced by 
the Task Force On Fair Justice For All dis-
cussed in your From The Editor column 
(March 2017) to be a gross disservice to 
the members.

For instance, you cite the problems in 
Ferguson, Missouri, City Court as a justi-
fication for some of the Task Force’s rec-
ommendations. This is so, even though 
from territorial days to the present, there 
has never been a hint of an Arizona political 
subdivision’s court acting in such a repre-
hensible way. No, like tort reform or voter 
fraud, such action by the Task Force was a 
solution in search of a problem.

Even more offensive was your alterna-
tive-facts remark that bail “helps simply to 
jail the poor and release the rich.” I will 
tell you that most bail bonds posted in Ari-
zona are for $5,000 or less. That means the 
indemnitor (the person who signs for the 
bond), generally a family member or close 
friend of the defendant, at most, would 
be obliged to pay the $500 premium and 
pledge collateral (see Department of Insur-
ance Regulation R20-6-601(e)(4)) to 
secure the bond, usually a car title, cash or 
other personal property.

In 2002 the Arizona Court of Appeals 
decided the case of State v. Old West 
Bonding Company, 56 P.3d 42 (Ariz. 
Ct. App. 2002). In Old West the 
court determined that in absence 
of a valid explanation or excuse (see 
Arizona Rule of Criminal Proce-
dure, Rule 7.6(c)(2)) to exonerate 
the bond in its entirety, the court 
adopted a number of factors a trial 
court should use to determine “how 
much or how little” to forfeit. One of 
those factors—“any other mitigating 
or aggravating factor”—has routinely 
been used over the years by indemni-
tors who wanted the court to under-
stand and take into account what a 
financial hardship the forfeiture of 
the bond would create for them.

I have seen and heard many, many  
“financial hardship” arguments in 

ANTI-BIAS RULES REQUIRE VIGILANCE
An extra slice of pie to the authors of the two letters to the edi-
tor in March 2017: Andrew Halaby, Brianna Long, and Stephen 
Baum. As we all are aware now, the adoption of ABA Model Rule 
8.4(g) provides the basis for attorney discipline based on conduct 
that someone finds to be indicative of bias against a comprehen-
sive list of favored subgroups of humanity, in any venue, and—
shockingly—includes “verbal conduct.”

The Halaby/Long piece provided an eye-popping, behind-
the-scenes look at just how flawed and outcome-oriented the pro-
cess was that resulted in that expansion of Rule 8.4. The ABA 
has reason to be embarrassed. The Baum piece provided a clear 
run-down of how flawed that subsection is, both in a legal and a 
practical sense (not to mention being a fun read).

Although Arizona does not lock-step behind the ABA Model 
Rules, ArizonA Attorney would do its readership a service to pro-
vide information as to who in the future might consider a simi-
lar addition to the ethical rules applicable to Arizona attorneys. 
I for one would like to get ahead of such a potential train wreck 
and start expressing my opposition—early and often—to any such 
change.

—Mary L. Frederickson, Prescott

LAWYER QUIRKS AMUSE
Loved your article “What Drives Me Crazy About Lawyers? How 
Much Time Do You Have?” (March 2017). However, the authors 
failed to mention their profession’s penchant for restating them-
selves. As if reiterating the exact same idea with slightly different 
words may somehow enhance us lesser mortal’s capacity to under-
stand what they are really saying.

Or, perhaps, saying something over, and over, and over again, 
repeatedly, to the point of repetitious redundancy, will make them 
appear smarter...? What we are really thinking: Loves Own Voice? 
vs Paid By Word!

—M. Suzanne Rowe, Phoenix
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A Good Look in the Mirror to Reflect  
on Some of the Annoying Idiosyncrasies  
of Our Beloved Profession

What Drives Me Crazy  About Lawyers?
How Much  Time Do You Have?

What Drives Me Crazy About  Lawyers?

Why do so many people 
hate lawyers? We all know comedians take 
delight in ribbing—or outright slandering—
attorneys, but what is at the root of the dis-
dain for our profession? The authors were 
both raised by lawyer fathers, so you might 
say that being a lawyer is in their DNA, and 
they have both been immersed in the legal 
profession from day one. From debates at 
the dinner table, to law school (NYU and 
Harvard, respectively), to years of practicing 
law at Fennemore Craig, they are acutely 
aware of the particular peccadillos of many 
lawyers, including themselves.

And they know those lawyer “virtues” 
can be crazy-making for those around them. 
They get it.

“I have a habit of cross-examining peo-
ple in my everyday life,” laughs Goodnow, 
“including my family.”

“Thank god my wife keeps me in check, 
and when I’m over the line, she’ll usually 
give me a sharp glance and say, ‘Stop going 
lawyer on me!’”

Lamber smiles and notes that most law-
yers see themselves as normal. But they’re 
just not.

“We’re geeks—we just are, and smart 
people can often come across as eccentric, 
especially if we lose touch with what’s really 
important,” he reflects.

“I walked into a gift shop recently and 
was stopped dead in my tracks by a coffee 
mug with a slogan on it that I had to have. 
It was emblazoned with the saying: ‘I am 
silently correcting your grammar.’”

Not normal.
At a recent happy hour, Goodnow 

caught himself instinctively asking a friend 

one crazy (‘El es un poco loco’ would never 
sound this good in Latin):

Most lawyers think they’re 
cool—when, in reality,  

they’re complete dorks
“I remember at one of the first days of law 
school, a classmate remarked, ‘We’re finally 
cool!’” reminisces Goodnow. “I had to laugh, 
as I was now looking at a bunch of 
people who were almost as 
nerdy as I am. I had al-

BY MARC LAMBER & JAMES GOODNOW

to speak audibly rather than shaking their 
head, in a classic nod to the dry, dispassion-
ate, analytical nature of some lawyers that 
often drives mere mortals crazy. For even at 
a casual gathering, lawyers ensure the sanc-
tity of the record—or something.

Similarly, Lamber chuckles at the many 
Latin phrases that unconsciously drip from 
his tongue: “Ipso Facto, inter alia, ex in-
juria jus non oritur—and la dee da dee da!”

While some of the clichés about lawyers 
may contain an ounce of truth, Goodnow 
points to an Altman Weil Inc. survey of law-
yers that contained some alarming findings. 
(Editor’s note: Yes, the authors insisted the 
“Inc.” following Altman Weil must not be 
omitted. Because lawyer.)

“In terms of people-skills, where an av-
erage person was ranked at 50 on a scale 
to 100, lawyers ranked well toward the bot-
tom,” grins Goodnow. “Maybe the thin-
skinned moniker with a huge ego isn’t that 
far off.”

Lamber muses on the creativity neces-
sary to be a good lawyer, as well as the 
childlike behavior exhibited by some 
senior lawyers across the industry—es-
pecially when they don’t get what they 
want. He pounds his fist on the table 
and shouts, “Is that a ‘yes’ or a ‘no?’ I 
need to get this for the record.”

Clearly a cry for help.
So while “Love Your Lawyer Day” 

is now virtually a national holiday in 
law firms (Mark your calendar for No-
vember 3, 2017), a time to remember 
all the good that lawyers do, here in no 
particular order are some more of the 
things that lawyers do that make every-

ways been ‘the gunner’ in school—the kid 
in the front row with his hand raised with all 
the answers—the kid everyone hated. Now, 
I was sitting in a classroom surrounded by 
eccentric gunners. Newsflash: Having more 
dorks in a classroom doesn’t mean we’re no 
longer dorks.” (Editor’s note: We’d bet the 
“we’re finally cool” commentator must to-
day totally be an esteemed member of the 

bench. Goodnow wouldn’t confirm or 
deny. Because discretion among 

nerds.)

It’s a profession where  
being direct and blunt is  

often rewarded
Lamber is a foodie who researches restau-
rants on Yelp, and he’s always open to ex-
panding his culinary palette at eclectic eat-
eries. But even he is wary of poorly serving 
lawyers.

“If the food or the service is lousy, I 
think that most folks say something to their 
server, and then hope for the best,” he says. 
“Lawyers, however, are often inclined to 
skip right over the waiter or waitress and 
go right to the manager. Then, in your best 
New York accent, you have to practice say-
ing, ‘So, what are you going to do about 
it?’” All while family members and other 
humans cringe.

Competitive to a fault 
Both authors laugh at how competitive they 
are. And they understand the reality that 
being book smart does not always relate to 
being emotionally intelligent.

“I’m the last person you want to play 
Scrabble with,” smirks Goodnow.

“I’m even competitive with my lan-
guage,” says Lamber, shaking his head: 
“What you meant to say was ….”

Lawyer-splaining. It’s the worst.

Contrarians united 
“No one likes a know-it-all,” Goodnow 
chuckles. “You’ll be hard-pressed to find a 
profession that has more know-it-alls than 
ours.”

“There’s nothing some lawyers love 
more than taking an opportunity to high-
light their genius by showing someone 

up—it’s like Christmas, Hanukkah, a birth-
day and New Year’s all rolled into one,” he 
jokes.

But in defense of the profession, Good-
now adds, “being aggressively skeptical can 
help make lawyers successful advocates for 
their clients.”

“I often take the contrary position,” 
Lamber snickers. “In fact, I can convince 
myself of a position I don’t even believe in.”

Not psychologically damaged at all.

The parade of horribles 
“The reality is that we’re in a line of work 
where we are often confronted by a ‘parade 
of horribles,’” laments Lamber. “A usual sit-
uation goes bad and we’re called in to help, 
often at the worst possible moments in the 
lives of our clients. In your personal life, this 
tends to also make you risk-averse, because 
you’ve seen firsthand what can happen when 
things go bad. So yes, ‘Why would I jump 
out of a perfectly good airplane?’”

At the end of the day, whether “crazy 
good,” or “crazy bad,” Lamber and Good-
now agree that most lawyers strive to be in-
telligent, compassionate, persuasive individ-
uals, especially when fighting for the rights 
of their clients.

And because turnabout is most definitely 
fair play, all lawyers enjoy this lawyer joke: 
The next time you’re in real trouble, try call-
ing a comedian. 

MARC LAMBER and JAMES GOODNOW 
are shareholders at Fennemore Craig who 

handle plaintiff personal injury and wrongful 
death matters.

L E G A L  L E V I T Y L E G A L  L E V I T Y
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If you’re like most people, you think of bail—
when you think of it at all—as an accepted fact of 
legal existence, one that’s probably been around 
since time immemorial.

Cash-bail strikes most of us as an old-timey 
thing, quaint in a way, and entirely necessary to 
ensure the appearance of defendants at their 
scheduled trials. Most believe that it’s administered 
in an even-handed way, and therefore it remains 
one of those rare corners of the criminal justice 
system that is without controversy.

Now, what if it turns out none of that is true? 
What if that under-the-radar administrative tool has a relatively recent 
history? What if it leads to inequitable results? And what if bail—and 
other court-imposed fines, fees, and penalties—helps simply to jail the 
poor and release the rich, all without making the public safer?

These are all questions our own Arizona Supreme Court is willing 
to ask, and the resulting answers could cause deep changes to our justice 
system.

A January summit held at the Court communicated the problems and 
possible solutions to state legislators and members of supervisory boards. 
A packed room listened to experts describe the recommendations of a 
task force created at the direction of Chief Justice Scott Bales.

The Task Force on Fair Justice for All turned a hard light on all 
judicial operations, and on how they affect those who interact with the 
judicial branch. National news stories have revealed how some commu-

nities have been 
decimated by an 
overreliance on 
court fees as a 
counterbalance 
to declining 
municipal bud-
gets. For example, 
the flashpoint of 

Ferguson, Missouri, may have been a police shooting, but the events 
laid bare an economic war waged on the poorest residents. There, the 
courts were complicit in a revenue-generation strategy—which led to 
decreased trust in those same courts and the broader justice system.

Chief Justice Bales awaited no violent flashpoint to look at our own 
state’s processes.

You can read the complete Task Force report here: www.azcourts.
gov/justice-for-all

What you’ll see is an impressive document that marches 
readers, step by step, through a logical series of assumptions. 
The sturdiest opponent of change may find himself agreeing, 
item by item, with the Task Force’s 11 broad principles. It is a 
persuasive document, ever mindful of its audience of experi-
enced court personnel, lawyers, and elected officials. Whether 
its 65 recommendations eventually get across the finish line is 
another matter, but congratulations to Task Force Chair Dave 
Byers for a remarkable document. A package of resultant bills 
is wending its way through the current legislative session.

And thank you to Chief Justice Bales and our Court for 
seeking a proactive outcome. As visiting speakers at the Sum-
mit pointed out, other states now view Arizona as a leader 
on these important topics. They—and we—look forward to 
what just results emerge from the Court’s deep commitment to 
change. 

Bailing out justice
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Chief Justice  
Scott Bales, Justice 
for All Summit,  
Jan. 10, 2017.

court over the years. Most of them would 
break your heart. What these arguments 
have told me is that the people who have 
gone out on a limb for the friend or loved 
one they bailed out are far from rich. Like 
the majority of Americans they are simply 
hard-working folk trying to do the right 
thing by such friend or loved one. Indi-
gent, no. But not rich, either.

No, the real reason for “bail reform” 
can be found in State v. International 
Fidelity Insurance Company, 355 P.3d 
624 (Ariz. Ct. App. 2015). In that case 
the State (Pima County) was able to enter 
into evidence (in violation of the disclo-
sure rules, incidentally) its request that 
it be reimbursed for a post-surrender 
incarceration of a bailed defendant who 
had absconded, and was later caught and 
returned. The amount requested for that 
defendant was calculated by Pima County 
at $7,039.12 for 84 days—approximately 
$84 a day in 2013 dollars (cf. State v. Int’l 
Fidelity Ins. Co.). I understand that other 
counties which have done similar studies 
have determined a “per diem cost” in the 
same neighborhood as Pima County. N.B.: 
This “aggravating factor” ploy was too 
much even for Division II, as it reversed 
the trial court’s determination for taking 
the per diem cost into account when it for-
feited a giant portion of the bond.

Nevertheless, one can see how much a 
“tab” an alleged felonious indigent can run 
up on an Arizona county’s nickel during 
a pre-trial detention, or that of a political 
subdivision of this State which seeks to 
house its defendants in a county jail and 
reimburses the county for such per diem 
rate.

At this point it should be noted that 
the Task Force which was set up to come 
up with the “let-the-indigent-be-released-
from-jail-before-trial-for-little-or-nothing-
and-with-no-monitoring” was made up 
completely of persons in the public sector; 
some with advanced degrees to be sure, 
but all government employees nonetheless. 
No one in the private sector, be it some-
one like me or anyone who has ever written 

even one bail bond, 
was invited to be on 
the Task Force.

Admittedly, I did 
have the opportunity 
to present to a small 
subcommittee of the 
Task Force my rev-
enue-neutral solu-
tion to release indi-
gents and still have 
them monitored by 
a bondsman. How-
ever, I was figura-
tively “patted on the 
head” by Mr. Byers, 
the Task Force Chair, 
and told, essentially, 
“Oh, the indigent 
defendants will show 
up to court even if a 
very small or no bond 
is required.”

Maybe, but prob-
ably not. Maricopa 
County is different 
than most all of the 
other counties in 
this State in that if the bond is put in jeopardy of forfeiture (by 
the defendant failing to appear) the trial judge in the underlying 
criminal cause does not handle the matter. Rather, all bond mat-
ters are directed to one “Bond Division,” which has its hearings 
every Tuesday afternoon.

The Bond Division notifies everyone in the local bonding 
community with an email blast of its calendar every Monday. 
What I have noticed in the calendars which I have been recently 
receiving are trending with more and more of these “low cost 
bonds” on the calendar. I do not know whether or not the bonds 
on the Bond Division calendar represent just an unfortunate few 
of the many responsible indigents, but I believe this trend is like 
the canary in the coal mine.

Oh well, it’s all sunshine and lollipops, until it’s not; when 
Arizona is overrun by indigents with bench warrants who had no 
financial incentive to appear in court, nor anyone, like a professional 
bondsman, contractually obligated to search for them. This could 
be what happens when a group of Arizona bureaucrats decide, in 
their collective wisdom, that they can improve upon a bail system 
which worked without their help for the past 750 years.

—Cliff Sherr,  
Phoenix
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