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by David D. Dodge

An article published some years ago and writ
ten by a professor of legal ethics suggests that civil lawyers should con-
sider giving a Miranda-type warning to their clients concerning the var-
ious exceptions to the confidentiality requirements that are such an
ingrained component of the lawyer—client relationship." These would
include the requirement of reporting a client’s intention to inflict sub-
stantial bodily harm® and the exception providing for disclosing client
confidences to defend against a bar complaint or malpractice suit.?

The article is notable in several respects, namely that (a) the profes-
sor had probably never had the experience of dealing with the discom-
fort expressed by a client being presented with a 10-page engagement
letter, and (b) it was written before the new exceptions to ER 1.6 that
came as a surprise to many clients (and to quite a few lawyers) when first
promulgated in 2003.

I am referring, of course, to the provisions of ER 1.6(b)(2) and (3)
of the Arizona Rules of Professional Conduct, which now allow—and
which in some instances may now require—a lawyer to reveal to third
parties information the lawyer believes necessary to:

1. prevent the client from committing a crime or fraud reasonably
certain to result in financial harm to someone and in furtherance
of which the client has used or is using the lawyer’s services; and

2. prevent, mitigate or rectify financial harm to someone that has or is
about to result from her client’s commission of a crime or fraud in
furtherance of which the client has used the lawyer’s services.

The difference in the two subsections is that the first exception deals
with a client who is in the process of perpetrating a crime or fraud but
who has not yet hurt anybody, whereas the second exception deals with
the situation in which the client has already used the lawyer’s services
to commit a crime or fraud and where the harm either has been done
or is about to get worse.

The point the professor makes is that our clients should
know that if they insist on engaging in criminal or fraudulent
conduct while using our services, we may have to disclose their
transgressions to others in order to keep ourselves out of trou-
ble. This forced breach of client confidentiality may come as a
real surprise to many persons and firms who use a lawyer’s
services, the professor argues, and should therefore be
required to be disclosed at the outset of the relationship by
virtue of the requirements of ER 1.4 (Communication).*

There is not much uniformity about what should be dis-
closed to a client at the outset of the professional relationship,
a fact manifested by the wide variety of engagement letters
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comprehensive they would take more time and intellect to
read and understand than many clients possess.

What has to be disclosed to them, however, is quite clear
and succinct: The client must be told, in a writing, the scope
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of the lawyer’s engagement (z.c., what you
are going to do and, where appropriate,
what you are not going to do) and the
basis or rate of the fee and expenses for
which the client will be responsible.® That
is all that the ethical rules require.

Many lawyers like to have the client
agree, in addition, that they will be allowed
to withdraw from representing the client in
litigation if their fees are not paid. And
lawyers undertaking to represent a close
corporation, a limited liability company, a
partnership and the like should make it
clear in writing who among the organiza-
tion’s constituents the lawyer is represent-
ing and, very importantly, who among
them the lawyer is ot representing.
Lawyers undertaking the representation of
two or more clients in the same matter
should also have a provision, signed by the
clients, about what happens if a conflict
between the clients arises later in the rep-
resentation and the lawyer wants to con-
tinue to represent one of them. Other than
that, lawyers will continue to use provi-
sions in engagement letters as they see fit.

Do we now need to include a
“Mirandn warning” as well concerning the
limitations on our clients’ confidences?
The general and overwhelming consensus
seems to be “No,” probably because we as
lawyers have fairly clear avenues to address
and deal with problems that may arise in
this area. There are clear avenues of escape
as well, if things really go wrong between
lawyer and client.

First, when a lawyer determines that the
course her client is on and through which
the client is using her services is criminal or
fraudulent, she needs to consult with the
client and advise him that she is ethically
prohibited from assisting him in such con-
duct.® This should be the end of the mat-
ter, with the client opting for the correct
way of proceeding. If the client refuses to
follow the lawyer’s advice, the lawyer must
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withdraw from the representation.”

Second, if a lawyer determines that the client has used the lawyer’s work to
actually harm someone financially, she must again consult with the client and
urge that the client herself take steps to mitigate or rectify the harm done. If
the client refuses, the lawyer must withdraw and, in addition, should disavow
any of her work product produced to others that is inaccurate or deceptively
incomplete.® In most cases, the disavowal of representations, documents and
other products prepared by the lawyer based on what she later learns was inac-
curate or incomplete information supplied to her by her client will meet any
disclosure obligations required by the ethics rules.’

Clients should not have to seck the assistance of counsel in order to under-
stand the terms and conditions of another lawyer’s engagement letter. The bet-
ter a client understands what the lawyer is trying to do on his behalf and the
price he is expected to pay for those services, the smoother the representation
is going to be and the happier the client is going to be at its conclusion. That
should be the primary objective of every engagement letter and a real incentive
to lawyers to “keep it simple.”

Author’s Note: Thanks to Phoenix lawyer Richard Alcorn for suggesting this
topic.
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2. This includes death. See ER 1.6(b), Rule 42, Ar1z.R.S.CT.

3.ER 1.6(d)(4).
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6.ER 1.2(d).

7.ER 1.16(a)(1).
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Perpetrate a Fraud).

9. 8ee, ey., ER 4.1 (Truthfulness in Statements to Others) requiring a lawyer to dis-
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