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FOCUS ON RETIREMENT

W
ECURE Act 2.0

ew and Enhanced Retirement Tools

The much
anticipated

SECURE Act 2.0 became law late in 2022,
giving individuals and employers new and
enhanced retirement savings tools. SE-
CURE 2.0 was included in the $1.7 trillion
omnibus spending bill signed into law in
December 2022. It is follow-up legislation
to the 2019 original SECURE Act (Setting
Every Community Up for Retirement En-
hancement Act) (SECURE 1.0) designed to
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increase employee access to tax-advantaged
retirement plans. SECURE 2.0 expands
options for individuals saving for and ap-
proaching retirement, introduces new op-
tions for retirement savings, and provides
additional requirements and options for
employers sponsoring qualified retirement
plans.

Impact on Individuals
Preparing for Retirement
Delays Required Minimum
Distributions
For many years, individuals were generally

ﬂ

required to begin taking Required Mini-
mum Distributions (“RMDs”) from their
retirement accounts (including IRAs) by
April 1 following the year they reached age
70%2. SECURE 1.0 changed that to age 72,
and SECURE 2.0 changes that age to 73,
effective in 2023. The threshold moves to
age 75 beginning in 2033.

These changes mean that individuals
will have greater flexibility for when they
actually take distributions from their retire-
ment plans. For example, a person could
start drawing from other retirement sources
such as Social Security or a prior employ-
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er’s retirement plan while still working, but
they now will be able to wait even longer
before being required to take distributions
from their IRA or employer-sponsored re-
tirement plan. Specifically, a person must
start RMDs by April 1 following the year
they reach age 73. For example, although
SECURE 1.0 changed the RMD age to
72, individuals turning 72 in 2023 (born in
1951) can now delay one more year and will
not need to take RMDs until April 1, 2025.
Those born in 1958 or later will not need to
take RMDs until April 1 following the year
they reach age 75.
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Importantly, if a per-
son continues working for
their employer beyond age
73, they still do not have
to take distributions from
that employer’s plan until
they actually retire. How-
ever, if a person owns five
percent or more of the
entity employing them,
they will still need to start
taking distributions when
turning 73, even if they
continue working. Simi-
larly, because IRAs operate
separate from a person’s
employer, a person still
must take RMDs soon af-
ter reaching age 73 even if
they continue working.

Employers sponsoring
retirement plans will need to work with
their consultants and plan recordkeepers
to account for this change. This should in-
volve communicating these requirements to
affected plan participants and ensuring that
RMDs occur as required. Ensuring proper
distribution of RMDs is important because
an individual who fails to timely take RMDs
is subject to tax penalties.

Reduced Tax Penalty for Late RMDs
Congress did another favor for those ap-
proaching retirement age by reducing the
excise tax required when late RMDs hap-

qualified plans.

pen in SECURE 2.0. When a person fails to
timely take RMDs, they are subject to an ex-
cise tax in addition to any ordinary income
tax they owe on the distribution. Until SE-
CURE 2.0, that excise tax had been a very
draconian 50 percent—leaving the individ-
ual with just a fraction of what they hoped
to receive. A person owed that 50 percent
tax penalty unless they obtained a waiver by
demonstrating good cause why the RMD
did not occur. SECURE 2.0 reduces that
excise tax to 25 percent. Furthermore, a
person can request a reduction to a 10 per-
cent penalty by (a) taking distribution of the
missed amount and (b) filing a corrected tax
return within two years of when the RMD
should have happened.

Individuals approaching age 73 should
take initiative to ensure they start taking
timely RMDs. Those who miss RMDs
should consult with their tax advisers about
seeking possible reductions of any applicable
excise tax. Even with the reduced excise tax,
this can significantly affect a person’s retire-
ment situation. It warrants careful planning.

Increases and Other Changes to
Catch-Up Contributions

The Internal Revenue Code limits the
amount individuals can defer from their
compensation to their 401(k) accounts. In
2023, that amount is $22,500. However,
beginning in the year individuals reach age
50, they may make additional “catch-up
contributions” to their qualified retirement
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plan accounts. That amount will
be $7,500 in 2023. To further as-
sist older workers who may not have saved
enough for retirement, beginning in 2024
SECURE 2.0 allows workers ages 60 to 63
to have an enhanced catch-up contribution.
That contribution is the greater of $10,000
or one and a half times the regular catch-
up amount. This applies not only to 401(k)
plans, but also to 403(b) plans, governmen-
tal 457(b) plans, and SEP (simplified em-
ployee pension) plans.

When a person reaches age 64, they are
no longer eligible for the enhanced catch-up
amounts and are again limited to the regular
catch-up amount. The IRS has had the au-
thority to increase the regular catch-up limit
and periodically does so. Under SECURE
2.0, the catch-up limit will be indexed for
inflation beginning in 2025.

Catch-Up Contributions for Higher
Incomes

When individuals are allowed to defer larg-
er amounts to their 401(k) plans on a pre-
tax basis, it naturally results in reduced tax
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revenue to the government. Presumably to
account for this loss, SECURE 2.0 requires
individuals with annual income in excess of
$145,000 to have their catch-up contribu-
tions be treated as Roth (after-tax) deferrals.
This income threshold will be based on the
individual’s prior calendar year’s FICA wag-
es from the employer. Going forward, the
threshold amount will be indexed for infla-
tion.

As a refresher for those not living the
universe of qualified plan regulation, a Roth
deferral requires that tax be paid on the
amount deferred just as other compensa-
tion is taxed. However, no tax will be owed
on that principal amount o7 the related
carnings when that money is distributed to
the individual at retirement. For tradition-
al pre-tax deferrals, tax is only owed when
the distribution occurs, including tax on all
carnings accrued since the pre-tax deferrals
were invested.

Notably, some employer plans do not
allow for Roth contributions. Thus, unless
such an employer amends its plan to allow
for Roth contributions, its employees over

the threshold limit would not be able to
make any catch-up contributions. Affected
employees interested in catch-up contribu-
tions should check plan terms. Such terms
should be set forth in a plan’s summary plan
description. Employers also should review
plan terms and consider amendments if the
employer wants employees to be able to
maximize their retirement savings.

New Options for Retirement
Savings

Student Loan Payment Match
Contributions

Eftective in 2024, SECURE 2.0 will allow
employers to make matching contributions
to an employee’s retirement account based
on student loan payments the employee
makes. Because more workers have large
student loan debts coming out of college or
other programs, some employees are forced
to delay making meaningful 401(k) defer-
rals and consequently miss out on employer
matching contributions. This provision is
intended to enable employees to start build-
ing retirement savings even when they are
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paying off student loans. The sooner a per-
son starts saving for retirement, the better
off they will be as their retirement savings
can be invested.

Some employers already
have  been  contributing
matches based on student
loan payments with the infor-
mal approval from the IRS.
SECURE 2.0 now gives clear
authority for employers to im-
plement this if they choose,
but employers are not re-
quired to adopt this provision.
This plan option could be an
important tool for attracting
and retaining workers in an
environment of low unem-
ployment and employers that face challeng-
es maintaining a qualified workforce.

Small Emergency Distributions

Starting in 2024, employees could take an
emergency distribution once per year from
their qualified retirement account balance
for unforeseeable or immediate financial
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needs up to $1,000. Many employees and
their families are living paycheck-to-pay-
check. In those situations, any financial set-
back such as auto repairs or health problems

Effective in 2024, SECURE 2.0 will
allow employers to make matching
contributions to an employee’s
retirement account based on student
loan payments the employee makes.

could be significant. Accordingly, many in-
dividuals may not have sufficient discretion-
ary income to set aside for retirement. Also,
they might not defer much to a 401(k) plan
out of concern they may have an emergen-
cy expense they simply cannot afford. Such
distributions would be subject to ordinary
income taxes but would not be subject to 10

percent early distribution penalties that nor-
mally apply for employees under age 59%5.

This provision in SECURE 2.0 would
enable employer plans to allow for these
small distributions to cover
such emergencies, but it does
not require employers to of-
fer this. Most likely, employ-
ers who adopt this provision
would not be required to veri-
fy or document an employee’s
claimed emergency, but this
provision could still be ad-
ministratively burdensome on
employers.

Other Incentives From

Employers
Under SECURE 2.0, employers will be al-
lowed to offer de minimis financial incen-
tives such as small gift cards to help increase
employee participation in the employer’s
retirement plan. Before SECURE 2.0, the
only financial incentives employers could of-
fer to increase participation were employer
matching contributions. The small financial
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.
N |a incentives allowed under SECURE

- Act 2.0 will be exempt from prohib-
ited transaction rules.

Tax-Free Rollovers from 529
Accounts to Roth IRAs

A Section 529 college savings account al-
lows individuals to invest after-tax dollars
in a tax-deferred account so that no tax is
imposed on the account’s earnings so long
as the funds are used for qualified higher ed-
ucation expenses. Taxes and
penalties may apply, howev-
er, if the funds are not used
for such qualifying expenses.
To alleviate individuals’ con-
cerns that their 529 accounts
will be reduced by taxes and
penalties if they don’t ulti-
mately need the funds for
higher education purposes,
beginning in 2024 SECURE
2.0 permits beneficiaries of
such accounts to roll over
distributions of up to $35,000 (over their
lifetime) from their 529 account to a Roth
IRA. To be cligible, the 529 account must
have been open for at least 15 years. The
annual rollover amount is subject to annu-
al Roth IRA contribution limits (generally,
$7,500 for 2023). These rollovers are not
subject to any taxes or penalties. The roll-
over option serves to reward individuals
who save for the rising costs of higher edu-
cation by allowing them to retain their sav-
ings as retirement savings.

Employers Sponsoring Qualified
Retirement Plans
Automatic Enrollment in New Plans
For plan years beginning in 2025, SECURE
2.0 requires employers with 401(k) or
403(b) plans initiated after 2022 to auto-
matically enroll all eligible employees at a
deferral rate of 3 percent to 10 percent of
the employee’s annual compensation, sub-
ject to an employee’s election to opt out.
This auto-enrollment must be done pur-
suant to an eligible automatic contribution
arrangement, which allows for a permissive
withdrawal feature if the participant elects
not to participate in the first 90 days. In
addition, the deferral rate must automati-
cally increase by 1 percent each year until it
reaches a maximum amount set by the em-
ployer of at least 10 percent (but not more
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than 15 percent). This is also subject to an
employee’s decision to change the amount
deferred. This provision does not apply to
governmental or church plans or to new or
small businesses (business with 10 or fewer
employees).

Plans with auto-enrollment features have
been shown to significantly increase em-
ployee participation, and it is hoped that
over time this provision will result in a much
higher savings rate for American workers.

A new rollover option for

529 college-savings accounts
rewards individuals who save for the
rising costs of higher education by
allowing them to retain their savings

as retirement savings.

Inclusion of Certain “Long-Term
Part-Time” Employees

SECURE 1.0 implemented a new provision
to expand coverage for part-time workers.
SECURE 1.0 required employers with
401(k) plans to allow “long-term part-time”
(LTPT) employees to defer compensation
to the plan if they complete three consecu-
tive years with at least 500 hours of service,
even if such employees would not other-
wise be eligible under the terms of the plan.
Employers are not required to provide any
employer contributions to LTPT employees
unless otherwise provided by plan terms,
but employees would be allowed to defer
compensation to their 401(k) accounts.

This provision is effective in 2024, but
employers have had to start tracking hours
for such employees to determine which em-
ployees are newly eligible to defer in 2024.
There has been confusion among employers
and consultants on how vesting service for
LTPT employees is calculated under SE-
CURE 1.0.

Effective in 2025, SECURE 2.0 reduc-
es the LTPT eligibility requirement to two
(rather than three) consecutive years with at
least 500 hours of service in each year. It
also extends these new LTPT requirements
to ERISA 403(b) plans (typically sponsored
by public schools and tax-exempt entities),
which were not wrapped into the SECURE

1.0 provisions. It further clarifies that for
401(k) plans, pre-2021 service is disregarded
for LTPT employees for vesting purposes for
employer contributions. Overall, this provi-
sion further expands the availability of 401(k)
deferrals to part-time employees. Employers
may find it difficult to track these alternative
eligibility requirements for such workers.
Consequently, some employers have instead
elected to expand their plan’s overall eligibili-
ty to meet the LTPT requirements.

Incentives for “Starter”
401(k) or 403(b) Plans
SECURE 2.0 introduces a
“starter” 401(k) or 403(b)
plan for employers who do not
already sponsor a retirement
plan. The starter plan must au-
tomatically enroll employees at a
deferral rate between 3 percent
and 15 percent of pay. Employer
contributions are not allowed.
Deferrals are capped at the an-
nual IRA contribution limits. SECURE 2.0
also expands the retirement plan startup tax
credit for small employers. Employers with
50 or fewer employees are eligible for a tax
credit of up to 100 percent of the cost to start
and administer a plan, up to $5,000 per year,
for three years.

Roth Employer Contributions

Effective in 2023, employers may for the first
time offer employees the option of receiving
employer matching or nonelective (“profit
sharing”) contributions as Roth contribu-
tions rather than as pre-tax contributions.
These contributions must be 100 percent
vested when made. This option may be ap-
pealing to some employees for tax diversifi-
cation purposes or due to their individual tax
situation. This new option may be adminis-
tratively complicated, however, and guidance
is needed regarding its implementation, in-
cluding for withholding and income tax re-
porting purposes.

Expanded IRS Self-Correction Pro-
gram for Qualified Plans and IRAs
The IRS correction program for qualified
plans (the Employee Plans Compliance Res-
olution System or “EPCRS”) is currently set
forth in IRS Revenue Procedure 2021-30. It
includes a self-correction program that has
been gradually expanded over the last decade,
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and it is well established and frequently used
by employers. SECURE 2.0 recognizes the
complexity of retirement plan administra-
tion by further expanding the IRS self-cor-
rection program. Without self-correction,
employers are required to identify and re-
port errors and the corrections being tak-
en in an application to the IRS through its
Voluntary Correction Program (“VCP”).
VCP applications require an application fee,
can take several months to be reviewed and
approved by the IRS, and often require an
employer to engage legal counsel knowl-
edgeable about such corrections to assist
with the application.

SECURE 2.0 provides that any “cligi-
ble inadvertent failure” (which is broadly
defined) may be self-corrected at any time
regardless of its significance, unless the IRS
identifies the failure before self-correction
has begun, or the self-correction was not
completed in a reasonable period after the
failure was identified. Self-correction is ex-
plicitly permitted for eligible participant
loan failures, and the Department of La-
bor is also required to acknowledge such
self-corrections for its purposes. Within two
years, the IRS must update EPCRS to add
preapproved correction methods for eligi-
ble inadvertent failures. The IRS also must
expand EPCRS to address inadvertent IRA
errors. This expansion should assist em-
ployers in managing the complexity of plan
administration and correct plan errors with
reduced administrative burden and cost.

Conclusion
Both SECURE 2.0 and its prequel law SE-
CURE 1.0 make significant changes to the
American retirement plan landscape that af-
fects individuals approaching retirement and
those just starting their careers. These laws
also affect employers, how they administer
their plans, and different options they may
implement. As with SECURE 1.0 and oth-
er legislation affecting qualified retirement
plans, additional guidance regarding SE-
CURE 2.0 will be forthcoming. Plans will
generally need to be amended to comply
with SECURE 2.0 by December 31, 2025,
although many provisions are operationally
effective prior to that date. Plan sponsors
and employees should consult with their
legal counsel, tax advisers and other service
providers to determine how these and other
aspects of SECURE 2.0 will affect them. Ei
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