“Out of Sight, Out of Mind”

T

hough solitary confinement can be described accurately by Justice Stephen
Breyer as “Out of sight, out of mind” for
many people,1 most have heard of it, perhaps under its more descriptive terms—“isolation” or “administrative segregation” or
“the hole.” Whatever its title, in most prison systems it means isolation from other inmates and prison staff for 22 or more hours
a day2—in a windowless cell no larger than a
typical parking spot.3 And when the inmate
leaves this cell, little or no opportunity for
interaction or conversation with another
human being is allowed.4
Conditions are harsh. A death-row
prisoner has no physical contact with other human beings. Housed in isolation, the
prisoner may participate in visits with family members, friends, and attorneys only
through glass. Meals are delivered to the
cell, where the prisoner eats alone. In fact,
the food is inserted through a small slot in
the cell door, precluding the opportunity
for human contact. During recreation, the
prisoner is alone. The number of books and
commissary items are limited. Jobs, educational opportunities, and other programs
are not available.
Those on death row typically are in solitary confinement, conditions of which in
Arizona have been previously described.5
Such prisoners are confined to a cell for 23
hours a day, with one hour for shower and
recreation.
The most recent data available, from
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2014, indicate that
up to 100,000 prisoners nationwide are
in “restricted housing,” including isolation. Those numbers
and conditions affecting prisoners have led
many—including lawyers, judges, scholars,
and directors of correctional systems themselves—to seek more
information on the tool
and its effects.

Yale Survey

Recently, Yale Law
School published TimeIn-Cell, a definitive national study6 of solitary
confinement. The report is the product of
extensive collaboration
between Yale and the
Association of State Correctional Administrators (ASCA) (hereafter Survey). The
Survey collects responses from virtually all
of this country’s prison systems via an extensive questionnaire.7
Underscoring the significance of this
issue, President Obama on July 17, 2015,
gave a speech to the NAACP conference,
where he called for the elimination or modification of the practice of solitary confine-

ment.8 As a follow up to this and on January 25, 2016, the President announced the
adoption of a Department of Justice report
banning solitary for juveniles in federal custody and ordering that guards may not use
isolation as a punishment for inmates who
commit “low level” infractions.9
The numbers in the Yale Survey represent current conditions. It confirms that
state and federal prisons have a total pris-
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on population of over 1.5 million10—and
more than 2 million if those in jails are included.11 Of the 1.5 million men and women incarcerated in prison, 100,000 inmates
of both genders are held in isolation—fully
six percent of the prison population.12
Placement in “administrative segregation” is often based on considerations bearing no relationship to an inmate’s conduct
in prison.13 In addition, in most jurisdic-
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tions administrative Against Torture. Moreover, two Senate
segregation has no hearings have been held on the issue, and
fixed end point.14 In a there is a pending Justice Department review
substantial number of conducted by Attorney General Loretta E.
jurisdictions, inmates Lynch.17 The 2015 “Mandela Rules”—the
remained in segrega- United Nations Standard Minimum Rules
tion for more than for the Treatment of Prisoners “shaped
three years.15
with input from leaders of corrections in
Clearly, segrega- the United States and promulgated by the
tion policies must be Committee on Crime Prevention and Crimre-examined. There is inal Justice of the United Nations”—“have
now a national debate defined confinement of prisoners for 22
about the harm such hours or more for longer than 15 days to
restrictions impose.16 be a form of ‘cruel, inhumane or degrading
In addition to the calls treatment.’”18 Undeniably, the concerns for
for reform from the inmate isolation have worldwide scope.19
ASCA, Justices KenSolitary confinement originally was denedy, Breyer and Gins- signed to place those found to be too vioberg; chief operations lent or too dangerous out of reach of staff
officers of prison sys- and other prisoners. But we now know that
tems; legislators; and the practice has evolved. Now, in many jujudges have joined in risdictions, solitary is used as a form of punexpressions of serious ishment for nonviolent offenders who have
concern.
been found to violate prison rules.20
The most recent
Many jurisdictions are examining the
voice urging reform has come from Presi- use of solitary. Forty jurisdictions including
dent Barack Obama. His 2015 speech ad- Arizona responded to the Survey question
dressing this topic at the
NAACP conference adds
the Executive Branch’s
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voice to those of the
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regarding reconsideration of solitary confinement
practices;
each reported that
they had reviewed their administrative segregation policies and practices during the
past three years.21 Arizona reported that its
goals were “Improvement of out of cell time
and programing availability. Decrease of inmate negative procedures.”22
In June 2015, Justice Anthony Kennedy,
in a case about a prisoner
who had spent most of
his more than 25 years in
solitary, spoke about the
“human toll wrought by
extended terms of isolation.”23 Significantly, he
referred to prior decisions
holding that constitutional requirements of
due process require procedural protections for
forms of administrative
segregation.
In another June 2015
decision, Justice Breyer,
joined by Justice Ginsburg, addressed the “dehumanizing effect of solitary confinement,” citing
research portraying “anxiety, panic, rage, loss of
control, paranoia, hallucinations [and] self-mutilations” caused by such
isolation.24 To this can be added anger,
madness, suicide, and compulsive behavior
like pacing or cleaning a cell over and over.25
As one person reported, “Prisoners recount
a daily struggle to maintain their sanity and
a longing to catch sight of a tree or bird.”26
Notwithstanding such calls for change,
the United States Supreme Court, on October 13, 2015, passed on a Virginia death
row inmate’s due process solitary confinement claim, dismissing his petition as
moot.27 Advocates for reform are hoping
this only means it was not a proper case to
decide the issue.
Arizona was one of the jurisdictions to
answer most of the administrative segregation questions, including the questions dealing with racial makeup of the general prison
population as well as those in administrative
segregation.
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As of Fall 2014, Arizona had approximately 42,000 inmates in prison, reporting
a total male custodial population of 38,078
of which 2,402, or 6.3 percent, were in
administrative segregation.28 Arkansas and
Kentucky were first and second with respect
to percentage of prison population in solitary, and Arizona was tied for third place
with Kansas.29 Of the total male prison population in Arizona, 38 percent were White,
14 percent Black, 41 percent Hispanic, 1

“Prisoners recount a

2.5 percent of male custodial population in
administrative segregation.35
In Arizona the percentage of both male
and female custodial population held in administrative segregation decreased between
Fall 2011 and Fall 2014, from 2,955 to
2,402 for males and 18 to 10 for females.36
In most jurisdictions, the percentage of prisoners confined in administrative segregation
has remained relatively constant.37
Of the 21 jurisdictions providing information on the makeup of those in administrative segregation
as compared to their
general prison population, Blacks and
Hispanics were usually overrepresented in
administrative segregation.38
In 2013, a total of
4,400 prisoners went
from administrative
segregation
directly to the community
without any type of
prior assessment or
effort to assess whether they have ongoing
mental health needs.39
This is a dangerous
situation not only for
them but potentially
for the community at
large. These individuals may well have sustained permanent damage in solitary.
Critics are unanimous that isolation does
not make the public safer or stronger; that
it is often unnecessary, ineffective, and cruel; and that many inmates are still housed
in solitary without a present reason to do
so.40 It is difficult for those released from
isolation—either into a general prison population or back on the street—to adapt. It
exacerbates mental illness. Although those
in isolation account for approximately three
percent to six percent of all prison populations, they account for about 50 percent of
the suicides.41
As indicated previously, President Obama
called for the elimination or modification
of the practice. Urging that the practice be
terminated are the ACLU42; the United Nations Special Rapporteur on Torture (calling

daily struggle to maintain
their sanity and a longing
to catch sight of a
tree or bird.”

percent Asian, and 6 percent Other.30 Of
those males in administrative segregation,
41 percent were White, 12 percent Black,
42 percent Hispanic, and there was one
Asian inmate on death row.31
Of the 3,934 total female population
10, or 0.25 percent, were in administrative
segregation.32 Of the total female population, 52 percent were White, 9 percent were
Black, 28 percent were Hispanic, and 1.0
percent made up other groups.33 Of those in
administrative segregation, 50 percent were
White, 20 percent were Black, 20 percent
were Hispanic, and 10 percent were other
population groups.34 Of the jurisdictions
reporting on administrative segregation, the
highest percentage of male prisoners was 7.5
percent of the male custodial population,
with the lowest percentage being less than
0.1 percent. The median was approximately
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for a global ban on
solitary confinement
for more than 15
days); and the ABA,
urging that death row
prisoners be treated and housed among the
general prison population.43
The paramount finding of the Survey44
is that:
Prolonged isolation of individuals in
jails and prisons is a grave problem
drawing national attention and concern.
Commitments to lessen the numbers of
people in isolated settings and to reduce
the degree of isolation have emerged
from across the political spectrum.
Legislators, judges, and directors of
correctional systems at both state and
federal levels, joined by a host of private
sector voices, have called for change. In
many jurisdictions prison directors are
revising their policies to limit the use of
restricted housing and the deprivation
it entails.
As part of a recent landmark legal settle-
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ment of a federal suit filed by inmates held
in isolation for at least 10 years in California,
the number of inmates in isolation will be
reduced sharply and time spent in isolation
will be capped. Prison reform advocates
hope the settlement will serve as a model for other states.45 The settlement stops
the practice of automatically sending gang
members to isolation cells. Only inmates
found guilty of serious prison infractions,
such as violence, weapons, narcotics possession or escape, will be sent to isolation
and not for indefinite terms or long-term
stays.46 California also has a program to
move those in solitary back into the general
prison population. Under California’s new
policy, about 1,100 inmates have been released from solitary—with few problems.47
Colorado has discontinued its policy of
placing prisoners with severe mental illnesses in long-term solitary.48
New York as the result of a lawsuit
brought by the New York Civil Liberties
Union has agreed to overhaul the way solitary is administered in the state`s 54 prisons, which hold 60,000 inmates—with
approximately 4,000 of that population in

solitary.49 This includes reducing the number held in isolation and changing the term
from unlimited years to three months in
most cases, eliminating the wide discretion
correction officers had to put an inmate in
solitary, and improving living conditions and
the food served. Previously 2,000 inmates
a year were released directly from solitary
into the community without receiving any
transitional support, but now there will be
“step down” programs in New York providing mental health counseling, education and
drug treatment for solitary prisoners. The
state had agreed to an interim settlement
two years earlier that eliminated the use of
solitary for pregnant woman, developmentally disabled inmates, and prisoners under
age 18. Finally, in the new agreement still to
be approved by the court, isolation will not
be imposed for first-time prison violations of
drug use or possession.
As noted in the Survey:
In sum, dozens of initiatives are underway to reduce the degree and duration
of isolation, or to ban it outright, and to
develop alternatives to protect the safety
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and well-being of
the people living and
working in prisons.
The harms of such confinement for
prisoners, staff, and the communities to
which prisoners return upon release are
more than well-documented. In some
jurisdictions isolated confinement has
been limited or abolished for especially
vulnerable groups (the mentally ill, juveniles, and pregnant women), and across

the country, correctional directors are
working on system-wide reforms for all
prisoners.50
In our own State of Arizona, a Consent
Decree in 2013 provided for increased access to health care for all those in administrative segregation and increased out-ofcell time for the mentally ill.51
Criminal sentencing reform is now taking place in the federal system and in many

states. In the view of the authors, we as a
society are incarcerating too many people
for too long a time where other sentencing
options would better fit the crime and keep
society safe at the same time. In Arizona,
however, “Since 1992, the population in
the Arizona prison system, both privately and publicly run, has increased by 171
percent. This is far in excess of the state’s
population growth of 75 percent over that
time, and reflects an increase in the incar-
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