EYE ON ETHICS

by David D. Dodge

Suing Your Client for Unpaid Fees
Clients who cannot, do not

or will not pay are certainly one of the principal frustrations of our profession. Although we have
long been admonished not to sue clients for unpaid fees,1 and to be even
“zealous” in our efforts to avoid controversies over fees with our clients,2
Comment [13] to ER 1.6 (Confidentiality of Information)3 specifically
sanctions disclosure of otherwise confidential client information in an
action to collect a fee, impliedly condoning lawyers who sue their clients to
recover unpaid fees and expenses.
But before you set sail for the courthouse, there are some very welldefined ethical limitations in any collection procedures lawyers can take
against current and former clients. These considerations are in addition to
your own comfort level in filing suit against a client, and those admonitions
from our errors and omissions insurance carriers about the risk of counterclaims. Not necessarily in the order of their importance, consider the following:
• It is unethical to instigate a criminal prosecution against a former client
whose personal check for your legal services has bounced.4 The general
consensus here seems to be that such an action would be “overkill,”
and that you can recover just as much through the civil courts.
• You may not sue a current client in a civil action while continuing to
represent him in the same representation that generated your bill.5
Actually, the only kind of client you sue in any matter should be a former client.
• You cannot sell a client’s account receivable to a factor, particularly if
the factoring agreement permits the factor to resell the account receivable to third persons, or if it permits direct contact with the client, or if
it allows the factor to recoup the discounted fee portion that constiEthics Opinions
tutes its charges.6
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• You cannot, without your client’s prior consent, use a collection agency that either discloses past due accounts to a credit
reporting agency, or threatens the client that it will do so.
Remember that ER 8.4(a) prohibits a lawyer from violating
the Rules of Professional Conduct through the acts of a third
party, and that the lawyer will be responsible for assuring that
the collection agency exercises the same ethical integrity
required of the lawyer.8 If the collection agency used by the
lawyer does use a credit reporting agency, then such use
requires the informed consent of the client.9 Remember that
“informed consent” is a defined term and denotes the agreement to a proposed course of conduct after the lawyer has
communicated adequate information and explanation about
the material risks of and reasonably available alternatives to
what’s being proposed. Be careful here, and understand in
addition that you can disclose to the collection agent only the
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The ethical basis for all of this proscribed
activity is that of client confidentiality as set
forth in ER 1.6, and as further modified by ER
1.6(d)(4). This is the part of the rule that
allows a lawyer to reveal such information
relating to the representation to the extent the
lawyer reasonably believes necessary “to establish a claim” on behalf of the lawyer “in a controversy between the lawyer and the client.”
The “controversy” here would obviously be
the fact that the client has not paid the lawyer’s
bill, certainly “information relating to the representation” otherwise protected by ER
1.6(a), as is the fact of the amount of the delinquency and the nature of the services rendered
for which the fees were charged.
In any dispute with a client about unpaid
fees, regardless of any personal animosity
resulting, you must continue to honor the
obligations of client confidentiality as provided
by the ethics rules, and disclose only as much
client information as is reasonably necessary to
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