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law’s attic:

Law’s Attic sheds light on remarkable histor-
ical events whose anniversary is upon us.
The feature is comprised of occasional short
essays on noteworthy cases, laws or legal
events whose anniversary is ripe—whether
they occurred 10 years ago, or 500. If you
have suggestions for legal historical events
that we should cover in 2015, contact the
editor at arizona.attorney@azbar.org.
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Campaign Finance Laws

The Conservative vs. the Corporatist

Justice Rehnquist and “Corporate Speech” Rights

BY JEFF CLEMENTS

In the November 2012 clec-
tion, the same Montana voters who gave
the State’s presidential electoral votes to
Republican Mitt Romney by a wide margin
also approved a ballot initiative that called
for a constitutional amendment to overturn
Citizens United v. Federal Election
Commission. Challenging the twin proposi-
tions on which that 5-4 decision rests, the
ballot question declared the policy of
Montana as follows:

Justice Rehnquist

JEFF CLEMENTS is the Co-Founder and Board
Chair of Free Speech For People and the author
of the 2014 updated and expanded edition of
Corporations Are Not People: Reclaiming
Demoacracy From Big Money & Global
Corporations. More information:
http://corporationsarenotpeople.com/
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1. Political spending may be regulated in
order to defend the integrity of elec-
tions, prevent corruption, and to
defend the political equality of all
Americans; and

2. Corporations do not have the constitu-
tional rights of human beings but
rather have the rights and obligations
of state corporation laws.

Montana voters passed the ballot initiative
by 75 percent to 25 percent, making
Montana the 16th state to call for the 28th
Amendment.

Some were surprised by the overwhelm-
ing margin. Clearly, many Montana conser-
vatives and Republicans joined Democrats,
progressives and independents in support-
ing the ballot initiative. The landslide mar-
gin, however, followed similar results in vir-
tually every region of the country when
Americans have had a chance to vote on the
question of Citizens United (as they did in
Colorado and in hundreds of cities and
towns that have enacted constitutional
amendment resolutions.) Indeed, conser-
vative opposition to special constitutional
rights for corporations and the protection
of political privilege for an elite of large
donors is not new. It is rooted in the tradi-
tional American concern about concentra-
tions of power corrupting republican gov-
ernment.

Birthing Corporate Speech
Too frequently, the mainstream media
misses this point and labels the current

Justice Powell

Court’s remarkable expansion of corporate
rights and power as “conservative.” In fact,
a proper distinction between “conserva-
tive” and what might be better labeled as
“corporatist” lies at the very heart of the
Supreme Court’s narrow and curious path
to Citizens United.

In a series of cases in the 1970s and
1980s, the Supreme Court began the fab-
rication of a First Amendment “corporate
speech” doctrine that paved the way to
Citizens United. The leading antagonists at
the time were Justice Lewis Powell, a for-
mer corporate lawyer and Chamber of
Commerce adviser, and Justice (later
Chief Justice) William Rehnquist, a Barry
Goldwater/movement conservative from
Arizona.

President Richard Nixon had nominat-
ed Rehnquist and Powell on the same day
in 1971. But their legal backgrounds, and

their beliefs and aspirations about the
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country and the Constitution, could not
have been more different.

The Protagonists

Lewis Powell had practiced corporate law in
Richmond, Virginia, had a national client
base that included some of the largest cor-
porations in the world, and he eventually
served as president of the American Bar
Association. He was a member of numerous
corporate boards and an active participant
on the executive committee of tobacco giant
Philip Morris Inc. Powell advised the largest
corporations and the U.S. Chamber of
Commerce not only on law but also on
political strategies. He came to the Court

with a judicial robe presented to him by
Philip Morris—along with a determination
to fabricate new “corporate rights.”

While neither Powell nor the U.S.
Chamber of Commerce disclosed it at the
time of his nomination, a few months earli-
er Powell had privately outlined a plan for
the Chamber to take the lead in organizing
corporations for “political power available
only through united action” and to deploy
“the scale of financing available only
through joint effort.” In calling for “busi-
ness to go on the offensive,” the 1971
Powell Memo, as the Chamber called it,
described an opportunity: “[E]specially with
an activist-minded Supreme Court, the judi-
ciary may be the most important instrument
for social, economic and political change.”

William Rehnquist, in the meantime,
showed little interest in the corporate world
in which Lewis Powell worked so well.

WASHINGTON - OCTOBER 20: Volunteers help roll up a giant banner printed with the Preamble to the United States
Constitution during a demonstration against the Supreme Court’s Citizens United ruling at the Lincoln Memorial on
the National Mall, October 20, 2010 in Washington, DC. The rally at the memorial was organized by brothers Laird
and Robin Monahan who spent five months walking from San Francisco, California, to Washington to protest the
court decision, which overturned the provision of the McCain-Feingold law barring corporations and unions from
paying for political ads made independently of candidate campaigns. (Photo by Chip Somodevilla/Getty Images)
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Rehnquist had moved to Arizona following
his graduation from Stanford Law School
(where he served on the Law Review with
Sandra Day O’Connor) and a clerkship with
Justice Robert Jackson. While practicing law
in Phoenix, Rehnquist became active in
conservative politics and Barry Goldwater’s
presidential campaign. With a deep interest
in federalism and the relationship of the
states and federal government, Rehnquist
joined the Nixon Administration in 1969,
where he served as Assistant Attorney
General for the Office of Legal Counsel.
Both Powell and Rehnquist were con-
firmed by the Senate in 1972, though
Rehnquist’s conservative views made his
path to confirmation more bumpy. In the
tollowing years, the argument between the
two about the role of corporations in the
Constitution, and the right of the people
and the states to define the role of corpora-
tions in society, would begin to illuminate a
critical distinction between a conservative
and a corporatist Justice. It is a distinction
that today is more relevant than ever in the
wake of Citizens United and the new corpo-
rate rights doctrine of the Roberts Court.
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Powell’s Court Strategy

Once on the Court, Powell forged a shifting
majority, including at times liberals such as
Justices  William Brennan and Harry
Blackmun, to create new “rights for corpora-
tions,” as Powell called it in his notes at the
time.* In four decisions between 1978 and
1986, Powell created a new doctrine of free
speech for corporate “speakers,” striking
down state laws on corporate political spend-
ing ( First National Bank of Boston v. Bellotti),
as well as energy, the environment, and util-
ity regulation (Central Hudson Gas &
Electric Corp. v. Public Service Commission,
Pacific Gas & Electric Corp. v. Public Utilities
Commission, Consolidated Energy Co. .
Public Service Commission,).

With increasing aggressiveness over the
next two decades, large corporations and the
U.S. Chamber of Commerce’s litigation
project (self-described as “the brainchild of
Justice Lewis Powell”) increasingly deployed
this new corporate veto to eliminate state or
federal laws perceived as restricting the
power of global corporations.

According to Justice Powell’s conference
notes, when the first “corporate speech”
cases began to make headway with the
Court, Justice Rehnquist warned his col-
leagues of the dangers of going “back to
substantive due process,” the long discredit-
ed doctrine used by Gilded Age corporations
to attack even the most rudimentary public
laws. He also warned that corporate rights
are inconsistent with a federalism that
respects the state’s power to create (or not)
corporations, and on what terms. Rehnquist
did not leave his concerns in the Justices’
chambers; over and over again, he wrote
strong dissents in the Powell corporate
speech cases.

In 1978, when the Court, for the first
time in American history, struck down a state
law on corporate political spending in First
Naot’l Bank of Boston v. Bellotti, Rehnquist
wrote a separate dissent. The state, he point-
ed out, creates corporations in the first place,
and provides for “perpetual life and limited
liability to enhance its efficiency as an eco-
nomic entity.”

“[T[hose properties,” Rehnquist contin-
ued, “so beneficial in the economic sphere,
pose special dangers in the political sphere.”™

Bellotti Sets the Stage

In Citizens United, the majority rested on
the Bellotti decision more than any other.
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And Bellotti almost did not happen.

In the Bellotti case, three large interna-
tional corporations—the First National
Bank of Boston, Gillette Corporation, and
Digital Equipment Corporation—had filed
a lawsuit against the Attorney General of
Massachusetts, Frank Bellotti. The corpora-
tions demanded an injunction to stop the
Attorney General from enforcing a state
law intended to keep corporations from
spending corporate money to influence the
outcome of a citizens’ referendum. The
three corporations made the unprecedent-
ed claim that corporations are like people
and corporate money is like speech; there-
fore, the law keeping corporate money out
of referendum votes violated the corpora-
tions’ First Amendment right of free
speech.

In many ways, the corporate challenge
to the Massachusetts law reflected the exe-
cution of the Powell Memo to the U.S.
Chamber from seven years before. With
support from a Chamber of Commerce
amicus brief, the corporations challenging

the initiative spending law indeed were
going “on the offensive,” seeking to use an
“activist-minded Supreme Court” to drive
change.

As the Court began deliberations about
the case, Justice Rehnquist’s arguments
about the distinction between corporations
and human beings under the Constitution
began to persuade other Justices. Indeed, at
one point, Powell had to take over the writ-
ing of the Court’s opinion after William
Brennan, who had originally been assigned
the opinion, changed his mind and joined
Justice Rehnquist’s views. In a memoran-
dum to the Justices, Brennan explained, “I
very much regret that I doubt I can write
an opinion that will command majority
support. ... I would write to sustain its con-
stitutionality.””

Powell had been surprised by Brennan’s
change of position (writing “Wow!” on the
Brennan memorandum), and he was con-
cerned about holding together a bare
majority for creating the new right for cor-
porations to trump state ballot spending
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laws. Powell began reaching out to the
other Justices. He sought to contain
Rehnquist and hold onto the vote of Chief
Justice Warren Burger.

In a letter to Rehnquist, Powell admit-
ted, “[N]o prior decision has expressly rec-
ognized corporate speech generally as
explicitly as my opinion does.”
Nevertheless, Powell asked Rehnquist to
consider “whether it is in the public inter-
est” to stand against what Powell called “a
trend” toward “the proposition that artifi-
cial entities are treated as ‘persons’ for pur-
poses of exercising and relying upon consti-
tutional rights.”

Rehnquist declined the invitation to go
along. He did not buy the “trend” toward
recognizing artificial entities as “persons”
for purposes of constitutional rights—
because there was no such trend. In fact, the
trend was the exact opposite since the Court
had stepped back from substantive due
process and the experiment in corporate
rights in the carly part of the 20th Century.
By 1978, for the previous four decades, the
Court had consistently turned back efforts
by corporations to “constitutionalize” eco-
nomic or other regulations that were incon-
venient to certain business models.

Powell’s predecessor on the Court,
Hugo Black, had maintained as early as
1938 that “neither the history nor the lan-
guage of the Fourteenth Amendment justi-
fies the belief that corporations are included
within its protections” for “persons.” And
notwithstanding Powell’s urging, this was
the theme that Rehnquist picked up in his
Bellotti  dissent, writing that the
“Fourteenth Amendment does not require
a State to endow a business corporation
with the power of political speech.”

Unable to neutralize Rehnquist, Powell
focused on Chief Justice Burger, the crucial
fifth vote needed to invalidate state limits on
corporate spending in Bellotti. The task was
not easy because Burger too was beginning
to have his doubts about rights for corpora-
tions. He was particularly concerned that if
the Court struck down the Massachusetts
law excluding corporate spending from citi-
zen ballot initiatives, federal and state
restrictions on corporate election spending
that had stood without controversy for
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At times, Rehnquist’s stand was a lonely one.
Even Powells clerks were dismissive, with one
telling Powell in a 1980 memo that Rehnquist

“seems to be the only one still fighting that battle.”

nearly a century would be at risk of invali-
dation next.

In a memorandum to the Justices, Chief
Justice Burger wrote that even before learn-
ing of Justice Brennan’s change of mind, “I
had begun having misgivings about the
case, particularly on its potential for under-
mining the well-established Corrupt
Practices Act limitations. It seems to me
differences in the First
Amendment rights of the individual as com-
pared with the corporate-collective body.”

Despite assurances from Powell, Burger
continued to worry that the decision could
“place under a shadow” the many state cor-
rupt practices laws that had long sought to
separate corporate money from state elec-
tions.”” To address these concerns, Powell
added language to the final opinion that
suggested that state corrupt practices laws
were not called into question by the Bellotti
decision because, unlike ballot initiative
spending restrictions, a prohibition on
direct corporate election spending might
be warranted by corruption concerns. In
doing so, he held onto the crucial fifth vote
of Chief Justice Burger, who accepted
Powell’s reassurance.

In going with Powell’s reassurance over
Rehnquist’s warnings, Burger bet wrong.

Rehnquist had argued that “the analyti-
cal framework employed by the Court
clearly raises great doubt about the [feder-
al] Corrupt Practices Act,” and similar state
statutes."! Despite Powell’s reassuring
words, wrote Rehnquist, “if the corporate
identity of the speaker makes no difference,
all the Court has done is to reserve the for-
mal interment of the Corrupt Practices Act
and similar state statutes for another day.”"
That day came in 2012 when the Court, in
a 5-4 summary decision in American
Tradition Partunership v. Bullock, declared
the 1912 Montana Corrupt Practices Act
and all such state laws invalid under

there are

Citizens United.

The Powell Trend Continues
Following the 1978 Bellotti decision,
Powell continued his effort to fabricate a
new corporate speech doctrine in the First
Amendment. Rehnquist continued his
resistance.

Responding in each of the several deci-
sions authored by Justice Powell in which
the Court created new rights for corpora-
tions to “speak” or “refrain from speak-
ing,” Rehnquist expanded his dissenting
critique. Over and over again, Rehnquist
made the conservative case that the free
speech rights of people in our Constitution
do not limit “state regulation of an eco-
nomic activity by an entity that could not
exist in corporate form, to say nothing of
enjoy monopoly status, were it not for the
laws of New York” and other states.”
Rehnquist argued that the Powell theory
“returns to the bygone era of Lochner ».
New York [1905] in which it was common
practice for this Court to strike down eco-
nomic regulations adopted by a State
based on the Court’s own notions of the
most appropriate means for the State to
implement its considered policies.”**

The debate, of
course, did not mean that the two Justices

Rehnquist-Powell

could not find common ground, even in
First Amendment cases involving regula-
tions of election spending. In Fed. Election
Commission v. Nat’l Right to Work
Committee, for example, Justice
Rehnquist wrote for a unanimous Court to
uphold federal election law restrictions on
corporations, including non-profit corpo-
rations. Rehnquist’s opinion for the Court
stated: “The governmental interest in pre-
venting both actual corruption and the
appearance of corruption of elected repre-
sentatives has long been recognized, and
there is no reason why it may not in this
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case be accomplished by treating unions,
corporations, and similar organizations dif-
ferently from individuals.”*

In 1985, Rehnquist and Powell again
found themselves in agreement, this time
in striking down a federal election spend-
ing restriction as a violation of the First
Amendment when applied to two PAC
corporations that sought to raise and
spend money in support of the election of
Ronald Reagan, independently of the
President’s campaign. Again, Justice
Rehnquist wrote the opinion, this time for
a divided Court. While the decision invali-
dated the spending restriction in this case,
Rehnquist’s opinion emphasized why this
was different from what he called “corpo-
rations cases.” He noted the significance of
the fact that the entities in this case raised
much of the money from hundreds of
thousands of people giving $25 and $75.
He then distinguished National Right To
Work:

Our decision in FEC v. National Right
to Work Committee... is not to the
contrary. That case turned on the special
treatment historically accorded corpora-
tions. In return for the special advan-
tages that the State confers on the corpo-
rate form, individuals acting jointly
through corporations forgo some of the
rights they have as individuals. ... Like
the National Right to Work
Committee, NCPAC and FCM are
also formally incorporated; however,
these are not ‘corporations’ cases because
[the regulation] applies not just to cor-
porations but to any ‘committee, asso-
ciation, or organization (whether or
not incorporated)’ that accepts contri-
butions or makes expenditures in con-
nection with electoral campaigns."”

The common ground between Powell
and Rehnquist did not last the year. In two
1986 cases, they found themselves on
opposite sides once again in application of
the First Amendment to corporations.

First, Rehnquist wrote for four dis-
senters in Federal Election Commission p.
Massachusetts Citizens for Life, Inc.,'"
where the Court, per Justice Brennan, in
effect created a non-profit “exception” to
federal limitations on corporate eclection
spending. To Rehnquist, such line-drawing
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among different kinds of corporations was
for the legislature, not the judiciary:

I do not dispute that the threat from
corporate political activity will vary
depending on the particular character-
istics of a given corporation; it is obvi-
ous that large and successful corpora-
tions with resources to fund a political
war chest constitute a more potent
threat to the political process than less
successful business corporations or
nonprofit corporations. It may also be
that those supporting some nonbusi-
ness corporations will identify with the
corporations’ political views more fre-
quently than the average sharcholder
of General Motors would support the
political activities of that corporation.
These distinctions among corpora-
tions, however, are “distinctions in
degree” that do not amount to “differ-
ences in kind.” As such, they are more
properly drawn by the Legislature than

by the Judiciary.”

That same year, Powell led the court in
Pacific Gas & Electric Co. v. Public Utility
Commission to recognize a right of utility
corporations to invoke “freedom of con-
science” precedents that had protected
people with unpopular religious views
from discrimination. In  response,
Rehnquist’s dissent called out the sloppy
metaphors behind the fabrication of corpo-
rate rights: “Extension of the individual
freedom of conscience decisions to busi-
ness corporations,” Rehnquist argued,
“strains the rationale of those cases beyond
the breaking point. To ascribe to such arti-
ficial entities an ‘intellect’ or ‘mind’ for
freedom of conscience purposes is to con-
fuse metaphor with reality.

At times, Rehnquist’s stand was a lone-

220

ly one. Even Powell’s clerks were dismis-
sive, with one telling Powell in a 1980
memo that Rehnquist “seems to be the
only one still fighting that battle.””!
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Rehnquist’s Short-Lived
Opportunity

After Powell left the Court in 1987, Justice
Rehnquist had a chance to persuade his col-
leagues anew. The high-water mark of
Rehnquist’s conservative stand against the
Chamber of Commerce’s “corporate
rights” doctrine came in 1990, with Austin
v. Michigan Chamber of Commerce. With a
new conservative ally from Arizona, Sandra
Day O’Connor, on the Court, Rehnquist
found himself in the majority as the Court
upheld the right of states to limit corporate
spending in elections.

Turning aside the Chamber of
Commerce’s attack on state election
spending restrictions for corporations, the
Court’s opinion sounded much like
Rehnquist’s carlier dissents: “State law,”

wrote Justice Thurgood Marshall in an
opinion joined by Justice Rehnquist,
“grants corporations special advantages,”
and states may prevent corporate
“resources amassed in the economic mar-
ketplace [from] obtaining an unfair advan-
tage in the political marketplace.””

This Rehnquist majority did not last,
and with his death and the retirement of
Justice O’Connor, a new Court was in
place to consider the Citizens United case.
This new 5-4 arrangement resurrected the
Powell corporate rights theory with a
vengeance, casting aside Michigan
Chamber of Commerce, among other
precedent.”

Conclusion

While Citizens United may mark the tri-
umph of the Powell-Chamber of
Commerce plan, the growing backlash of
Americans—including  conservatives—
shows that William Rehnquist may have

the last word after all. His prescient words
of dissent in 1986 are likely to long outlast
the metaphorical sleights of hand that
invent corporate “speakers,” “voices” and
“persons”: “For in a democracy,” he said,
“the economic is subordinate to the polit-
ical, a lesson that our ancestors learned
long ago, and that our descendants will
undoubtedly have to relearn many years
hence.”*

Americans are relearning this lesson, as
Montanans showed in November 2012.
And millions of Americans of widely varied
political viewpoints are working to over-
turn Citizens United and the fabrication of
corporate rights in our Constitution of the
people.

When that day comes, William
Rehnquist’s work, at times lonely, to
remind his colleagues and the nation of the
dangers of misplaced metaphor about cor-
porations and the Constitution will be vin-
dicated once again.

A previous version of this article was originally published on the blog of the American Constitution Society for Law and Policy (www.acslaw.org/acsblog). Reprinted with permission.
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