Fair Courts Under Fire

A Special Section on Judges
and Judicial Independence

ife tenure for federal judges has

been colorfully dismissed as the

“stupidest provision” in the

Constitution." Indeed, two sepa-
rate essays targeted life tenure in the now-
celebrated 1995 “Constitutional
Stupidities Symposium” published by
Constitutional Commentary.” Yet, life
tenure persists and with two 2005 vacan-
cies on the Court, it again is center stage.
With Judge Roberts’ confirmation, he will
be the 109th Justice on the United States
Supreme Court,’ and Justice O’Connor’s
replacement will be the 110th. That
sounds like an exclusive club until one
reflects that only nine dogs have ever
played Lassie,* and no Justice ever had his
or her ears scratched by June Lockhart,
but I’'m straying from my subject.

What is the purpose for life tenure and
does it work? Do we need reform and, if
so, what type?

A consensus may be slowly taking shape
that life tenure is a relic of the 18th centu-
ry that no longer serves its intended pur-
pose. Leading authorities offer well-rea-
soned proposals for reform.” Others sup-
port life tenure, but more as an accus-
tomed tradition than a choice.®

This essay briefly reviews the debate
and current proposals for change and sum-
marizes the debate that has largely passed
unnoticed by rank-and-file members of the
tederal bar. Although life tenure’s critics
offer many persuasive reasons for change,
it should be retained because it reflects val-
ues and serves purposes that are still
important for the functioning of an inde-
pendent federal judiciary.

The Origins of Life Tenure

Article III of the U.S. Constitution pro-
vides that federal judges hold office “dur-
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ing good Behaviour,” a construction uni-
versally accepted as life tenure.” The stan-
dard explanation for life tenure, derived
from Federalist No. 78, is that Article III
judges had to have a secure livelihood to
ensure that they would be free from polit-
ical, economic or social pressures that
might impermissibly influence their judg-
ment.® Life tenure resulted from the recog-
nition that our judges are corruptible,
which is not to say that they are corrupt
but to recognize that they are human.

In recent years, however, several schol-
ars have called into question the continu-
ing need for life tenure, pointing out that
it was designed in a different era for cir-
cumstances that may no longer apply in
the 21st century.” The problems most typ-
ically noted are that Article III judges (par-
ticularly U.S. Supreme Court Justices) are
being appointed younger and living
longer, thereby enabling them to shape
law and policy in a manner disproportion-
ate to their office, and incompatible with a
form of government based on checks and
balances."

For example, it is frequently noted that
between 1789 and 1970, the average
tenure for a Supreme Court Justice was
approximately 15 vyears, and Justices
retired around the age of 68. Since then,
the average tenure is hovering in the 25-
year range, with retirement rising to
almost 79 years of age."

In addition to increasingly lengthy
terms, critics of life tenure observe that
there is a freakish randomness to vacancies,
especially on higher federal courts, that
tends to “turn each one into a galvanizing
crisis.”" They also argue that long-serving
federal judges risk losing touch with socie-
ty, thereby squandering social and political
capital necessary for the court’s legitimacy,

that life tenure tempts presidents to exer-
cise appointment powers to extend their
respective political visions far into the
future, and that, ultimately, life tenure pro-
motes unchecked power.

Validating Criticism of
Life Tenure
Life tenure’s critics offer well-researched
and persuasive arguments. There is little
doubt that practical experience belies life
tenure as an imperative safeguard.

Article T judges—federal Magistrates
Judges, Bankruptcy Judges and Tax Court
Judges—fulfill necessary and important
functions without life tenure. Most state
court judges serve terms or stand for
retention elections at periodic intervals.'
All of these judicial officers somehow
muddle through and Rome hasn’t burned.

Moreover, as some note, life tenure is
not a life sentence and therefore provides
no assurance that extra-judicial influences
will not affect judges.* Unlike service
academy graduates, who must commit to
serve designated terms, federal judges are
free to resign or retire at any time and
return to private practice. Indeed, recent
statistics suggest that federal judges are
retiring in greater numbers."”

Similarly, there is little doubt that life
tenure places stress on political and social
discourse. The stakes for the “appoint-
ments game” have produced a nomination
process that seems part Kabuki play and
part tag-team steel cage professional
wrestling event.

Proposals
Of those favoring some form of change,
current proposals generally fall within one
of four models:
(1) term limits of a moderate length (18
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years seems to be the most-selected
length), at which time the judge or
justice would leave the court;

(2) an absolute age limit, at which time
the judge or justice would have to
retire and leave the court;

(3) life tenure with mandatory senior sta-
tus, requiring judges or justices to
leave the active bench at a specified
age but allowing them to remain a
judge on senior status; and

(4) for the United States Supreme
Court—and perhaps Circuit Courts
of Appeal—to develop a system by
which judges are rotated through the
Court from lower courts.'

Most of the proposals require constitu-
tional amendment, which effectively rele-
gates them to academic status.
However, one proposal is dif-
ferent, in that it could be
implemented by legislation.

In the model put forth by
Professors Paul Carrington
and Roger Cramton, a new
United States Supreme Court
Justice would be appointed
every two years.” The Court
would be constituted of the
nine most junior justices.
Justices would therefore serve
no more than 18 years unless
they died or retired. At the
conclusion of an 18-year term,
Justices would be bumped
from the active Court and assume duties as
a Senior Justice. Senior Justices could help
with the Court’s rule-making powers,
assist with lower courts and perform other
administrative tasks, but would not sit and
decide cases on the Court.

The Court would therefore be reshuf-
fled every two years, and each president
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would have a minimum of two appoint-
ments. Although I oppose abandoning life
tenure, this model effectively addresses
most of the perceived problems and has
the added advantage of allowing for quick
enactment and (if needed) subsequent
fine-tuning.

Reform: Same As It Ever Was?
If there are problems with life tenure, are
they unique to the federal judiciary, or are
they problems that were not already con-
sidered when life tenure was adopted? In
fact, the potential implications of “reform”
have not been closely studied.

Power is the concept driving reform—
concerns that too much power is vested in
Article IIT judges and that life tenure

The “problem” of lengthy terms

is not something unique to the

federal judiciary. Elected

representatives enjoy incredible

advantages given the undeniable

power of incumbency.

encourages presidents to abuse their
appointment powers. These are valid con-
cerns in the abstract, but we cannot say
that life tenure creates such risks or that
climinating life tenure would allay these
concerns.

The “problem” of lengthy terms is not
something unique to the federal judiciary.

S.U.N.Y. Binghamton.

Elected representatives enjoy incredible
advantages given the undeniable power of
incumbency. The United States has many
senators and representatives who have
served 30 or more years. In smaller states
such as my home state, Alaska, such “per-
manent” representation is actually pre-
ferred because it affords a better chance to
wield seniority powers in both the Senate
and House.

Not only does the United States have a
tradition of long-serving representatives,
but we also have a growing tradition of
political families. Indeed, a foreigner
observing our political landscape could
fairly suggest that we are producing dynas-
tic strands. The practical reality of our
republican form of government is that
power is vested in the hands of
the few for the benefit of the
many—which is entirely consis-
tent with what the founders
intended—and “the few” don’t
change much. That’s neither
bad nor good, it just is what it
is, and it works reasonably well.

Moreover, there is no evi-
dence that any particular
lengthy term of any particular
Justice or group of Justices pre-
cipitated a constitutional crisis
or resulted in some major insti-
tutional problem impairing the
Court’s ability to discharge its
powers. There have been
rumored instances in which a Justice may
have overstayed his or her usefulness. But
the Court rolled on.

The other side of the power equation
also ofters little support for reform. An
examination of appointments made by
cach respective president fails to identify
anything that could be described as having
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a significant long-term
effect on the Court—with one notable
exception. President Jackson enjoyed truly
phenomenal appointment success. He
appointed six Justices, all of whom served
until death, and the average tenure was
22.8 years. He gave us Chief Justice Taney,
author of Dred Scott, and I suppose we
could all agree that is as good an argument
for term limits as anything else. The prob-
lem, of course, is that no one can say when
such a case will come before the Court.
Life tenure didn’t write Dred Scott.

Consequently, we cannot conclude that
life tenure’s problems are unique and must
be corrected. More troubling, are the
implications of reform.

Although many proposals only address
the United States Supreme Court, there is
no reason why Congress would stop there.
Indeed, given criticism of the federal judi-
ciary in recent years,' there is every reason
to believe that statutory proposals will lead
to additional laws being enacted that pro-
mote institutional erosion of all Article IIT
judgeships. Each district court and circuit
court of appeals has a statutorily prescribed
number of judges.” These periodically
change as Congress adds judgeships to a
district or circuit. Congress could easily
apply a variation of Professor Carrington
and Cramton’s statutory model to restruc-
ture the entire federal judiciary. Congress
might even relish the opportunity, and
once started there is no reason to believe
that successive congresses would not con-
tinue to tinker with the engine.”

Life tenure’s critics sometimes note that
average life expectancy at the end of the
18th century was less than 40 years old,
thereby implying that no one believed an
Article IIT judge would be around long.”
But this statistic is skewed by the high child
mortality rate that afflicted 18th-century
America. The historical record we are left
with suggests that an upper-middle-class
member of the landed gentry who survived
the ravages of childhood disease could eas-
ily expect to live into his 70s or longer.”
Critics of life tenure correctly note that jus-
tices are getting appointed at younger ages
and serving longer terms.”® They then con-
clude that this trend must be different
from what anyone envisioned or intended
when the Constitution was adopted.

However, the actual record undermines
this premise. The figures here are based on
my own calculations from the data avail-
able on the Oyez Web site and are round-
ed out.”

The “founding father” presidents—
Washington, Adams, Jefferson, Madison
and Monroe—appointed 19 justices. The
average tenure was 15 years. Twelve died
in office and seven resigned or retired—a
36 percent ecarly departure rate. Four
served 30 or more years. Seven of the 19
justices served 20 or more years. The
average age at appointment was 47 years
old. The average age at death was 68
years old. The average projected (not
anticipated) tenure was therefore 21
years. By comparison, the projected
tenure during President Nixon’s adminis-
tration was 18 years based on an average
age at appointment of 56 and an average
age at death of 74.

From the ecarly 19th century to the
Great Depression, the average age of
appointment steadily rose from 47 to 65
during Hoover’s term in office, before
dropping to an average age of 51 during
the presidency of Franklin Delano
Roosevelt. Following FDR, the average
age of appointment climbed again until it
hit the range of 56 years old during the
1960s.

The average age of appointment for the
current Court is 52 years old. Itis, in other
words, not terribly different from what it
was in the early 19th century. The average
age of death has steadily risen over the
years from 68 years old to 71 years old by
Lincoln’s administration to 74 years old by
Nixon’s era.

These figures shed additional light on
how the concept of life tenure has actual-
ly affected the Court over the balance of
its history. The projected tenure for
appointments was actually longer, not
shorter, in the Court’s earliest years than
in the modern era. A Justice serving 20 or
more years would not have been unusual.
Had the Court enjoyed the prestige it
enjoys today the longevity may even have
been higher. Chief Justice Jay declined a
second appointment to the Court, observ-
ing that the Court lacked “the energy,
weight, and dignity which are essential to
its affording due support to the national

www.myazbar.org



PART 1t Life Tenure

government.”” As previously noted, a
staggering 36 percent of the first 19
Justices resigned or retired prior to death.
There has been a slight increase in the
average age of death, which reflects socie-
tal trends. But everyone has experienced
that similarly, not just United States
Supreme Court Justices.

At the end of the day, we should not be
persuaded that life tenure has increased
the Court’s power beyond that intended
when Article IIT was adopted. Nor should
we be swayed to the position that any
changes are incompatible with our system
of checks and balances. I also don’t think
that the Court’s institutional trends
reflect any need for change. This being
the case, it’s unclear to me why we need
to eliminate life tenure.

Revalidating Life Tenure
If T am correct, the problems and institu-
tional trends related to the federal judici-
ary are not much different from problems
and trends that have existed throughout
the Court’s history. However, that is not
really an argument for keeping life tenure
so much as a belief that things are pretty
much the same.

There should be more compelling rea-
sons for retaining life tenure, and I think
there are. I believe life tenure’s favorable
attributes have been discounted in the
current debate. Today’s scholars criticiz-
ing life tenure properly look to Federalist
No. 78 and use it as a platform for
explaining why the identified purposes for
life tenure have lost viability. I agree that
Federalist No. 78 is critical to analyzing
life tenure. However, it’s a starting point,
not an ending point. I believe that there
are three overriding benefits of life tenure:
(1) continuity, (2) efficiency and (3) sta-
bility.

For the practicing Bar, continuity is
important. Our law is precedent-based.
The given range of practical precedent
(the type that really matters) is not limit-
ed to published opinions but instead
includes our institutional, communal
knowledge of who a particular Judge is
and how he or she is apt to decide any
given problem (even if it is a mundane dis-
covery dispute). In terms of predicting the
current and future courses of the law, we
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need to know who is on the
bench and have some facility, however
crude, for determining likely outcomes.

We do not need to like the results. We
do not need to completely understand the
results. We just need a result, and we need
to have it explained to us such that we can
come to grips with it and apply the deci-
sion in our day-to-day professional lives.
We need that at each level, from the
United States Supreme Court down to the
district courts. We need it more at the dis-
trict court and court of appeals levels
because few of us breathe the rarified air of
the U.S. Supreme Court. Life tenure best
serves this goal for a federal judiciary that
is constantly exposed to popular criticism
for decisions affecting society.

For the judiciary, life tenure promotes
efficiency—not just for the Court but for
the constellation of Article IIT judges. It
promotes efficiency in at least two
respects. Not unlike practicing attorneys,
lower court judges need continuity in the
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