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The Use of OSHA Regulations
in Negligence Cases

by Donald A. Loose and C. Kyle Brown

and public employers in Arizona with one or more employees.4

The majority of courts have allowed evidence of OSHA violations in tort
cases.5 Some have allowed evidence of the violation as “some evidence” of
negligence, while others have held that an OSHA violation constitutes “per
se” negligence.6 However, a small number of jurisdictions, including Arizona,
have held that the OSHA regulations do not even qualify as evidence of the
standard of care in a negligence case (See Pruett v. Precision Plumbing, Inc.,7 dis-
cussed infra). This article examines the use of OSHA regulations in negligence
cases, and suggests that the law in Arizona on this point is ready for change.

The Pruett Rule
In 1972, Richard Pruett, by and through his guardian ad litem, filed a law-

suit in the Arizona Superior Court for personal injuries that he sustained af-
ter falling four stories from the roof of an office building during its construc-
tion.8 Pruett had worked for the plastering subcontractor on the project. The
suit was brought against the owner of the property, Precision Plumbing, and
the general contractor, Stewart Construction Company. In his lawsuit, Pruett
alleged that the defendants had negligently maintained the premises during
construction. Pruett’s theories for imposing liability on Precision Plumbing
and Stewart were predicated upon: 1) the common law duties of owners and
occupiers of land; 2) the duty of employers of independent contractors to
exercise retained control over the work; and 3) the statutory duties embod-
ied in the regulations enacted pursuant to OSHA. The third theory advanced
by Pruett is the primary focus of this article.

OSHA imposes a non-delegable duty upon a general contractor to insure
that all subcontractors take adequate safety precautions.9 Pruett argued that
this OSHA provision was mandatory, or at the very least, was evidence of the

C ongress enacted the Occupa-
tional Safety and Health Act (OSHA)
in 1970 in an attempt to reduce work-
related injuries by codifying an
employer’s standard of care through
a series of safety and health stan-
dards.1 Although the intent of Con-
gress may simply have been to im-
prove the plight of the American
worker, the promulgation of OSHA
standards has significantly affected
litigants in work-related tort cases as
plaintiffs have used, or attempted to
use, evidence of OSHA regulations to
establish the duty owed by the defen-
dants in those cases.2 While the courts
agree that OSHA cannot confer a pri-
vate right of action upon injured
workers that would bypass applicable
state workers’ compensation laws,3

they have differed considerably on
the admissibility of OSHA standards
in personal injury cases to establish
the standard of care.

OSHA has been adopted in Ari-
zona pursuant to A.R.S. § 23-410.
OSHA regulations apply to all private
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standard of care required of general
contractors. The Court disagreed
with Pruett’s interpretation in light
of 29 U.S.C. § 653(b)(4), which reads
as follows:

Nothing in this chapter shall be
construed to supersede or in any
manner affect any worker’s com-
pensation law or to enlarge or di-
minish or affect in any other man-
ner the common law or statutory
rights, duties or liabilities of em-
ployers and employees under any
law with respect to injuries, dis-
eases or death of employees arising
out of, or in the course of employ-
ment.
The Court went on to state that

the OSHA regulations would not
even qualify as evidence of the stan-
dard of care because Arizona “does not
recognize the non-delegable duties of
independent contractors,” relying on
the holding in the earlier case of
Welker v. Kennecott.10 Any evidence of
an OSHA violation was thus inadmis-
sible to prove negligence.

The court’s holding in Pruett ap-
pears unsound for two reasons: first,
the non-delegable duty exception has
been eviscerated by the holdings in
Fort Lowell and Lewis, discussed infra,
and second, most state and federal
courts agree that, at a minimum, evi-
dence of an OSHA regulation can be
used as evidence of the standard of
care (notwithstanding 29 U.S.C. §
653(b)(4)).

Adoption of Non-Del-
egable Duty Exception

The holding of Pruett was opened
to question by the Arizona Supreme
Court’s adoption of the non-del-
egable duty exception in Ft. Lowell-
NNS Ltd. Partnership v. Kelly11 and
Lewis v. N. J. Riebe Enter. Inc.12 The non-
delegable duty exception refers to
duties for which an employer must
retain responsibility, despite proper
delegation to another.13 Such situa-
tions exist where the employer is un-
der a higher duty to a certain class of
persons because of some statutory,
contractual or common law obliga-
tion.14 Under the non-delegable duty

exception, if the employer delegates
performance of a special duty to an
independent contractor and the lat-
ter is negligent, the employer will re-
main liable for any resulting injury to
the protected class of persons, as if the
negligence had been his own.15 The
exception is premised on the prin-
ciple that certain duties of an em-
ployer are of such importance that he
may not escape liability merely by
delegating performance to another.16

Ft. Lowell involved the common
law duty of a possessor of land to keep
his premises reasonably safe for
invitees.17 In Ft. Lowell, the employee
of an independent contractor brought
a personal injury suit against the gen-
eral contractor and landowner for in-
juries sustained on the job site and
caused by the work of another inde-
pendent contractor. The Arizona Su-
preme Court vacated the decision of
the Court of Appeals, and adopted §
422 (b) of the Restatement (Second)
of Torts, thereby adopting the non-
delegable duty exception.18

In Lewis, the issue was whether a
general contractor must provide em-
ployees of subcontractors with a rea-
sonably safe place to work. The em-
ployee of a subcontractor fractured
his wrist after falling through the
roof of Mohave High School during a
remodeling project. The employee
sued the general contractor alleging
that it was required to provide a rea-
sonably safe workplace. The Court
held that the general contractor did
in fact have a non-delegable duty to
provide the subcontractor’s employee
with a reasonably safe work site.

The linchpin of the Pruett decision
rejecting OSHA as evidence of the
standard of care was Arizona’s non-
recognition of the non-delegable duty
exception. That linchpin was pulled
by the Court’s adoption of the non-
delegable duty exception in Ft. Lowell
and Lewis.

Majority Rule:
OSHA Regulations

are Admissible
The Pruett court held that evidence

of an OSHA violation was not admis-

sible to prove negligence per se, nor
could the regulation even be offered
as evidence of the standard of care.
This is a minority rule. Most state and
federal courts agree that, at a mini-
mum, evidence of an OSHA violation
can be used as some evidence of neg-
ligence. Of the states that have con-
sidered the issue, eight admit evidence
of an OSHA violation to prove negli-
gence per se, 25 admit the evidence as
“some evidence of negligence,” and
only five—Arizona, California, Mary-
land, Michigan and Mississippi—ex-
clude the evidence entirely.19 Among
the federal circuits, the first, fifth and
the District of Columbia admit evi-
dence of an OSHA violation to prove
negligence per se;20 the Third, Fourth,
Eighth and Ninth Circuits admit evi-
dence of an OSHA violation as “some
evidence of negligence;”21 and no cir-
cuit court has held the evidence inad-
missible. A complete compendium of
the various court holdings on the is-
sue may be found in the endnotes.22

The debate over the admissibility
of OSHA regulations in negligence
cases centers around the interpreta-
tion of 29 U.S.C. § 653(b)(4), which
was cited by the Pruett court, and
which provides that OSHA standards
shall not be construed to supersede
or affect worker’s compensation
laws or the common law. The courts
agree that Congress included this pro-
vision to ensure that in ordinary neg-
ligence cases the Act would not con-
fer a private right of action upon in-
jured workers that would bypass ap-
plicable state workers’ compensation
laws.23 Some courts have held that §
653(b)(4) prohibits a finding that an
OSHA violation constitutes negli-
gence per se, because to do so would
“enlarge” the employers’ liabilities,
while other courts have held that this
Section does not prevent violation of
an OSHA regulation from being con-
sidered as evidence of negligence per
se.24 An examination of some federal
circuit court decisions illustrates the
different approaches that have been
taken in the interpretation of §
653(b)(4).
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Negligence Per Se
The First Circuit Court of Appeals

addressed the issue of negligence per
se under § 653(b)(4) in Pratico v. Port-
land Terminal Co.25 Looking to the leg-
islative history of § 653(b)(4), the
court found that this provision was
“merely to ensure that OSHA was not
read to create a private right of action
for injured workers which would al-
low them to bypass the otherwise
exclusive remedy of worker’s com-
pensation.”26 The court’s interpreta-
tion was supported by a letter from
the Solicitor of Labor to the Chair-
man of the House Subcommittee on
Labor explaining the operation of §
653(b)(4). The letter stated, in part,
“The provisions of S.2788, the
Administration’s proposed Occupa-
tional Safety and Health Act of 1969,
would in no way affect the present
status of the law with regard to
workmen’s compensation legislation
or private tort actions.”27 The First
Circuit found that § 653(b)(4) “is sat-
isfactorily explained as intended to
protect worker’s compensation acts
from competition by a new private
right of action and to keep OSHA
regulations from having any effect on
the operation of the worker’s com-
pensation scheme itself.”28 The court
went on to hold “that § 653(b)(4) does
not prevent violations of OSHA regu-
lations from being considered as evi-
dence of negligence per se.”29

The Fifth Circuit has also deter-
mined that § 653(b)(4) does not pro-
hibit the application of the negligence
per se doctrine in personal injury
cases.30 However, in one case the
Fifth Circuit held that evidence of an
OSHA violation could only be used
to establish negligence per se when
the plaintiff was an employee of the
defendant (relying on the proposi-
tion that OSHA regulations provide
evidence of the standard of care ex-
acted of employers).31

The Sixth Circuit Court of Appeals
in Teal v. E.I. DuPont De Nemours and
Co.,32 applying Tennessee law, ruled
that the district court erred in refus-
ing to give a negligence per se instruc-
tion in a case where the evidence in-

dicated that the employer had vio-
lated a federal regulation promulgated
pursuant to OSHA. The court found
that OSHA imposed a duty on em-
ployers to protect the safety of every
employee who works in the
employer’s facility, including the
employees of an independent con-
tractor.

“Some Evidence”
of Negligence

 Even the federal circuit courts that
have rejected the negligence per se
approach have allowed evidence of
OSHA violations as “some evidence
of negligence.” For example, in Ries v.
National R.R. Passenger Corp.,33 the
Third Circuit emphasized that a per
se finding would bar the defendant
from asserting a contributory negli-
gence defense which could certainly
“affect” liability.34 The court stated
that “it would be almost axiomatic
that the effect would be to ‘enlarge or
diminish or affect’ the statutory duty
or liability of the employer.”35 The
court reasoned, however, that a “some
evidence of negligence” approach
would not “enlarge or diminish or
affect” the liability of the employer
in contravention of § 653(b)(4), be-
cause the jurors would be free to draw
their own conclusions from the evi-
dence of the OSHA violation. The
court justified this approach by stat-
ing “[e]vidence of an OSHA viola-
tion, in and of itself, does not ‘affect’
liability; it is the inferences that the
trier of fact draws from the evidence
that ‘affect’ liability.”36

The Ries court also downplayed the
significance of the legislative history
that the Pratico court had relied on,
specifically the letter from the presid-
ing Solicitor of Labor to the Chair-
man of the House Subcommittee on
Labor, discussed supra.37 Instead, the
Ries court emphasized the plain lan-
guage of the statute and avoided giv-
ing too much weight to “the contem-
poraneous remarks” of a non-legisla-
tor such as the Solicitor of Labor.38

The Fourth Circuit, in Albrecht v.
Baltimore & Ohio Railroad Co.,39 also
adopted the view that OSHA stan-
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dards may be admitted as “some evi-
dence” of the applicable standard of
care.40 The district court read OSHA
regulations to the jury and instructed
the jury that the regulations could be
considered by it as “one more piece of
evidence on the issue of negligence.”41

The trial court also instructed the
jury that the regulations “were not
conclusive or binding and that the
application of the regulations to the
facts of the case were solely for the
jury to determine, as was the weight
to be given to the regulations in de-
termining the issue of negligence.”42

The Fourth Circuit found no revers-
ible error in these instructions or the
introduction of the regulations.43

Conclusion
The Arizona Court of Appeals’

holding in Pruett has not been re-
versed, but for the reasons discussed
in this article, the decision is not
based on sound rationale. Pruett was
based on the principle that Arizona
does not recognize non-delegable
duties of independent contractors.
However, since the Pruett decision 23
years ago, the Arizona Supreme Court
has adopted the non-delegable duty
exception in Ft. Lowell and Lewis. It
appears, too, that the Pruett court mis-
interpreted § 653(b)(4). Indeed, the
vast majority of courts that have con-
sidered the issue have not found a
statutory bar to the use of OSHA regu-
lations in negligence cases, to either
establish negligence per se or as evi-
dence of the standard of care. It is
likely that Pruett would be decided
differently 23 years later.

Donald A. Loose and C. Kyle Brown
are shareholders of Loose Brown & Asso-
ciates, P.C., a Phoenix law firm that pros-
ecutes personal injury cases.
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