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Since the early 1980s, the volume of employment litigation in the United States has expanded substantially. 
Virtually nonexistent a few decades ago, today nonunion employment disputes constitute one of the most 
prolific areas of litigation.1 Although much of the rise in employment litigation is attributable to federal 
anti-discrimination legislation such as the Title VII of the Civil Rights Act of 1964 and the Americans With 
Disabilities Act, much stems from the judicially created exceptions to the at-will doctrine — the common-
law rule whereby employers and employees may terminate their employment relationship at their pleasure. 
This change, which swept through the states during the 1980s, although benefiting claimants and the legal 
profession burdened employers and employees alike by substantially increasing the cost of doing business 
and, thereby, hampering the creation of new jobs.2 

On April 4, 1996, the Arizona Legislature passed Senate Bill 1386, also known as the Employment 
Protection Act (the “Act”), thereby overturning or limiting some of the most significant judicial 
encroachments upon the at-will doctrine in Arizona of the past 12 years.3 The Act was signed by the 
Governor on April 9 and became effective on July 20, 1996. The Act represents a substantial step towards 
restoring balance, predictability and efficiency to employment relations in Arizona. In order to place the 
Act’s significance in perspective, some discussion of the erosion of the at-will doctrine and the rise of 
wrongful discharge litigation in Arizona over the past 12 years is required. 

 
The Rise of Wrongful Discharge Litigation in Arizona 

For nearly a century, private, nonunion workplaces in the United States have been governed by the 
employment-at-will doctrine. Under the doctrine, employment relationships of indefinite duration are 
presumed to be terminable at will. Accordingly, absent an employment contract specifying a particular 
duration, an employer has been free to discharge an employee for any reason not proscribed by law, 
without legal liability.4 The doctrine is predicated upon the principle that “the right of the employee to quit 
the service of the employer, for whatever reason, is the same as the right of the employer, for whatever reason, to 
dispense with the services of such employee.”5  The doctrine generally provides workers with an incentive to be productive and 
employers with an incentive to treat employees fairly. Employers’ competitiveness is also benefitted by the flexibility of being able 
to hire and discharge employees as needed based upon their performance. 

The at-will doctrine was adopted by the Arizona Supreme Court in 1932.6 Over the succeeding decades, 
however, the doctrine’s application has become increasingly circumscribed in both Arizona and nationally 
by numerous federal and state legislative restrictions on employee discharges such as the National Labor 
Relations Act (proscribing discrimination based upon concerted activity), Title VII of the Civil Rights Act 
of 1964 (proscribing discrimination based upon race, color, sex, religion and national origin) and the 
Arizona Civil Rights Act (ACRA)(proscribing similar forms of discrimination as Title VII). Some of the 
most significant limitations upon the doctrine, however, have been imposed by state court judges since the 
early 1980s. Spurred by a decline in unionization, cyclical increases in unemployment and, perhaps, an 
increase in the litigiousness in the general population, during the 1980s, numerous state courts across the 
country began to adopt some or all of the three common-law exceptions to the at-will rule: (1) the implied-
in-fact contract exception, (2) the public policy exception and (3) the implied-in-law covenant of good faith 
and fair dealing. All three exceptions, in one form or another, have been embraced by the Arizona Supreme 
Court over the past 12 years.7 Their adoption transformed the employment relationship in Arizona from one in 
which employment decisions rested almost exclusively with management to one in which such decisions, directly or indirectly, 
frequently rest with Arizona juries. 

 
The Implied-in-Fact Contract Exception 

The implied-in-fact contract exception was first recognized by the Arizona Supreme Court in 1984 in 
Leikvold v. Valley View Community Hospital.8 The exception is based upon the premise that the 
presumption of at-will employment where the employment relationship is of an indefinite duration is 
merely a rule of construction and that, notwithstanding the indefiniteness of the relationship’s duration, the 
employer’s freedom to discharge employees can be limited by promises implied from the employer’s 
policies, representations or practices.9 The exception is most frequently invoked where an employer’s 
discharge of an employee is inconsistent with a policy or procedure in an employment handbook or where 
an employee alleges that he was given assurances of job security. The exception may even be applied to 
preclude an employer from discharging an employee without cause where it had been the employer’s 



practice to discharge employees only for cause.10 Consideration for such a promise is found in the 
employee’s continued performance of services.11 An employee seeking to recover for a breach of the 
implied-in-fact contract need not even demonstrate reliance upon the purported promise.12 

 Because a determination of whether an implied-in-fact employment contract exists is largely a question 
of fact to be determined by examining the totality of an employer’s written statements (such as those 
contained in personnel manuals or offer letters), oral representations, and other conduct, perhaps occurring 
over a period of many years, wrongful discharge claims based upon the implied contract exception are 
usually not subject to summary disposition and, barring settlement, are ultimately decided by juries.13 
Inasmuch as juries tend to be composed of individuals whose natural sympathies lie with the discharged 
employee, it is not surprising that the vast majority of wrongful termination suits reaching the jury are 
decided in favor of plaintiffs.14 Notwithstanding a written employment contract providing that the 
relationship was at will or an express handbook disclaimer stating that the handbook did not form a 
contract, an allegation of one oral statement modifying, supplementing, or contradicting the at-will nature 
of the relationship is sufficient to create a triable issue of fact to send the matter to the jury.15 Indeed, since 
a determination of whether an implied promise modifying the at-will nature of the relationship must be 
made upon a consideration of the totality of the circumstances, even an express disclaimer that the terms of 
a personnel manual do not create a contract may not protect the employer where the employee alleges 
conduct at odds with such a disclaimer.16 

Furthermore, where an implied-in-fact agreement is found to exist, employers may be hard-pressed to 
demonstrate that the agreement was not breached, inasmuch as the language in personnel manuals is 
frequently open to differing interpretations.17 Unless such language is completely unambiguous, the 
meaning of personnel manual provisions is also a question of fact for determination by a jury. In short, in 
cases where a breach of an implied-in-fact contract is alleged, the jury will frequently be placed in a 
position to substitute its judgment for that of management — an outcome completely at odds with the 
purposes of the at-will doctrine. 

 
The Public Policy Exception 

The public policy exception to the at-will rule provides that employers may be liable in tort for 
discharging employees for performing acts that public policy encourages or for refusing to perform acts 
that public policy condemns.18 The exception has been described as applying to at least four separate fact 
patterns: 1) employees who are discharged for refusing to participate in illegal behavior, 2) employees who 
are discharged for performing an important public obligation, 3) employees who are discharged for 
exercising important legal rights or privileges and 4) employees who are discharged for exposing employer 
wrongdoing.19  Additionally, the exception has been applied to create a common-law action for discharge 
based upon legislatively proscribed forms of discrimination.20 

The public policy exception was recognized by the Arizona Supreme Court in the seminal case of Wagenseller v. Scottsdale 
Memorial Hospital.21 In that decision, the court held that an employee who had been discharged following her refusal to participate 
in lewd public behavior while on a recreational outing with her supervisor could maintain a tort action for 
wrongful discharge in violation of public policy since the conduct in which she had refused to participate 
arguably violated the state’s public indecency statute. In adopting the exception, however, the court opined 
that the sources of public policy are not restricted to constitutional or statutory enactments, but that court 
decisions may also constitute public policy pronouncements upon which tort actions for wrongful discharge 
may be based.22 In so holding, the court noted that: 

[T]he Legislature is not the only source of such policy. In common-law jurisdictions the courts too have 
been sources of law, always subject to legislative correction, and with progressively less freedom as 
legislation occupies a given field.23 

With the passage of the Act, these words have taken on new significance. 
In what has emerged as probably the most troubling aspect of the public policy exception, following the 

recognition of the tort, state and federal courts significantly broadened the exception by holding that 
Arizona employees may base their public policy tort claims upon statutory pronouncements of public 
policy, even if their claims do not satisfy the statute’s conditions and requirements, and may recover the 
full measure of tort damages even where such damages go beyond those provided by the statute.24 These 
decisions were based upon the principle that common-law actions for wrongful termination in violation of 
public policy are distinct from statutory causes of action even if the common-law claim is drawn from a 
statute containing its own remedial scheme.25 Accordingly, employees bringing wrongful termination suits 
predicated upon the Arizona Civil Rights Act’s anti-discrimination provisions have been allowed to 



maintain such actions notwithstanding their failure to “fit exactly” into the statute’s protected categories26 
and have been allowed to pursue claims for punitive and emotional damages notwithstanding the statute’s 
substantially more limited remedial scheme. Thus, the ACRA and other statutes have become the basis for 
common-law tort actions seeking remedies never intended by the Legislature. 

 
The Implied Covenant of Good Faith and Fair Dealing  

The implied covenant of good faith an fair dealing recognizes that contracting parties have a right to 
receive the benefits of their agreement and that neither party may act to deprive the other of those 
benefits.27 The covenant, although based upon contract principles, may, in limited circumstances, support a 
tort claim.28 

In Wagenseller, the Arizona Supreme Court construed the exception in the employment setting as 
sounding in contract and as protecting only the rights of the parties to the benefits of their actual 
agreement.29 Since an at-will employment relationship, by its very nature, carries no promise of continued 
employment, the court declined to apply the exception to guarantee job security. However, the court 
approved application of the exception to preclude discharge by the employer to avoid payment of 
compensation or benefits earned by the employee but not yet technically owed under the agreement. Hence, 
for example, where a salesman earns a commission based upon a completed sale but a portion of the 
commission is payable only if the employee remains employed until a certain date, the employer may not 
discharge the salesman to avoid paying the commission.30  

Because of its narrow scope, the good faith and fair dealing exception has had limited application in 
Arizona employment decisions.  

 
The Legislature Responds 

In passing the Act, the Legislature acted to reverse the common-law erosion of at-will employment since 
Leikvold and Wagenseller. Although the Act does not return Arizona’s employment law back to the pre-
Leikvold/Wagenseller era and, indeed, codifies important aspects of the latter decision, it does rectify some 
of the more troubling aspects of the implied-in-fact contract and the public policy exceptions as they have 
been applied by the courts. The Act also is significant in that it reduces the statute of limitations for breach 
of employment contract and wrongful discharge actions to one year31 and reduces to one the number of 
employees required under the ACRA in order to maintain a suit for sexual harassment.32 

 
Limitations on Contractual  
Modifications to At-Will  
Employment Relationships 

With respect to private, nonunion employers and employees, the Act provides that the employment 
relationship is contractual in nature and is severable at the pleasure of the employer or the employee unless 
a written agreement to the contrary has been created.33 The written agreement must be either a written 
contract signed by both parties; a handbook, manual, or similar document expressly stating that it is 
intended as an employment contract; or a writing signed by the party to be charged. The statute specifically 
provides that partial performance by the employee or employer does not satisfy the requirement of a 
writing.34 The Act therefore eliminates the onerous totality of the circumstances factual inquiry imposed by 
the implied-in-fact exception in favor of a clear writing requirement. Such a requirement substantially 
reduces the likelihood of fraud and increases the certainty of both employer and employee as to the nature 
of their relationship. In essence, the Act creates a statute of frauds for employment relationships.  

The Act’s effect on the implied covenant of good faith and fair dealing is less clear. Although the Act 
does not expressly address this exception, its provision that an action for breach of an employment contract 
may be maintained only when such contract is reduced to a signed writing or binding handbook provision 
would apparently allow an action for breach of the covenant of good faith and fair dealing arising out of 
such a written contract to be maintained. Actions based on agreements not satisfying the writing 
requirements would presumably be barred. 

 
Establishing the Outer Boundaries of the Public Policy Exception  

In the Act’s intent section, the Legislature notes its approval of Wagenseller’s holding that employers may be held liable for 
discharging an employee for a reason that is contrary to the state’s public policy.35 The Legislature notes, however, 
its disagreement with the court’s holding that the courts have independent authority to define public policy 
underlying such an action and to create new causes of action.36  The judiciary’s arrogation to itself of the 



power to establish on an ad hoc basis causes of action in connection with specific conduct constituting a violation of the 
state’s public policy, the Act states, is unauthorized by the Arizona Constitution and deprives the citizenry of the ability to 
know in advance what conduct may subject it to civil liability.37 

Consistent with the foregoing intent, the Act codifies the tort of wrongful discharge in violation of 
public policy and expressly provides that such an action may be maintained where an employee is 
discharged in violation of state statute or in retaliation for any one of nine specified categories of conduct, including 
an employee’s refusal to violate state law, certain types of “whistleblowing” activities, and the exercise of rights under the state’s 
workers’ compensation statutes.38  In adopting these provisions, the Legislature gave shape and definition to an otherwise 
amorphous and unpredictable tort action. Accordingly, the Act better allows employers to conform their 
hiring decisions to a coherent legal standard, thereby avoiding costly mistakes in discharge decisions. In 
evaluating the merit of the Legislature’s formulation, it is well to bear in mind the court’s dictum in 
Wagenseller: 

It may be argued, of course, that our economic system functions best if employers are given wide 
latitude in dealing with employees. We assume that it is in the public interest that employers continue to 
have that freedom. We also believe that the interests of the economic system will be fully served if 
employers may fire for good cause or without cause. The interests of society as a whole will be 
promoted if employers are forbidden to fire for cause which is morally wrong.39 

If it is economically beneficial for employers to be free to discharge employees in all cases except where 
such discharge is for a “bad” or “morally wrong” reason, it follows that it is beneficial for all concerned 
that employers know in advance which reasons are “bad” or “wrong.”   

Just as significant as the enumeration of what may serve as the basis for a wrongful discharge action is 
the Act’s provision that where such an action is based upon a state statute, if the statute provides a remedy 
for its violation, the discharged employee who relies on the statute as the basis of a wrongful discharge 
claim is limited to those remedies.40 If the statute provides no remedy, the employee may bring a tort claim 
based upon the statute and recover the full range of tort remedies.41 Additionally, in bringing such an action 
based upon a state statute, the employee must satisfy all of the statute’s requirements.42 For example, where 
an employee claims discharge in violation of the ACRA based upon discriminatory conduct other than 
sexual harassment, the employee must demonstrate that the employer has 15 or more employees. The Act 
therefore rectifies the practice whereby claimants have relied on the ACRA as the basis of their wrongful 
termination in violation of public policy claim but did so free of the limitations otherwise imposed by the 
Legislature. The Act thus prevents employees from bootstrapping themselves into a cause of action 
notwithstanding the contrary intentions of the Legislature.43 

  
Constitutuional Considerations 

The Anti-Abrogation Provision 
Article 18, Section 6 of the Arizona Constitution, also known as the “anti-abrogation provision,” 

provides that “[t]he right of action to recover damages for injuries shall never be abrogated, and the amount 
shall not be subject to any statutory limitation.”44  Critics of the Act contend that it violates article 18, 
Section 6 by depriving contract claimants of any cause of action for breach absent a written agreement, by 
depriving tort claimants of any cause of action for wrongful termination in violation of public policy where 
they fail to satisfy jurisdictional or other prerequisites of the underlying statute, and in limiting the amount 
recoverable in actions where the statute contains remedies less attractive that the full array of tort damages. 
They argue, therefore, that the Act unconstitutionally precludes claimants from using the ACRA to sue 
employers with fewer than 15 employees for wrongful discharge (other than discharge based upon sexual 
harassment) and, even when this requirement is satisfied, prevents them from recovering anything more 
than back pay, reinstatement, and attorneys’ fees.45 

Nevertheless, it is clear that the anti-abrogation provision only prohibits the Legislature from so 
fundamentally restricting the ability of claimants to sue for damages that they are effectively prevented 
from obtaining redress for their injuries.46 The Legislature may legitimately regulate and limit damage 
actions as long as such restrictions do not “abrogate” the right of recovery.  

The foregoing raises the question of whether the anti-abrogation provision, which has been widely 
applied to legislative limitations on the ability to bring tort claims, applies to contract actions. A substantial 
case can be made that it does not.47  Assuming that it does, however, the Act’s writing requirement for 
employment contracts arguably constitutes a reasonable “regulation” rather than an “abrogation” of an 
action for damages. By requiring that employment contracts be embodied in a writing signed by the party 
to be charged or in an employment manual expressly stating that it is intended as a contract, the Act merely 



requires that if the employer in fact intends to extend some form of job security to an employee (a 
necessary prerequisite even for implied contract formation48), the extra step of reducing the agreement to 
writing must be taken. Such a requirement would not abrogate a breach of contract action any more than 
the statute of frauds does when applied to actions based upon oral contracts that cannot be performed 
within one year.49 

With respect to tort actions for wrongful discharge in violation of public policy, the Act’s enumeration 
of specific public policies upon which wrongful discharge claims may be based does not restrict 
prospective plaintiffs’ ability to bring an action to recover damages. Indeed, claimants basing actions upon 
the enumerated public policies would be entitled to recover the full array of tort damages, just as they 
would if they based their claim on any other statute not containing a remedy for its breach. 

Only with respect to wrongful discharge in violation of public policy claims predicated upon statutes 
that provide a more limited array of damages than traditional tort law or which contain conditions or 
requirements not required at common-law does the Act alter the right to recover injuries for damages. It is 
difficult to imagine, however, how these changes could be deemed to “abrogate” the common law. Since 
such common-law actions are themselves predicated upon legislative pronouncements of what constitutes 
public policy, it stands to reason that the Legislature may alter those pronouncements or expressly provide 
that the public policies embodied in the statutes include the conditions and limitations contained therein and that claimants may 
not pick and choose those provisions that suit their needs while disregarding the rest. If it were otherwise, every legislative 
pronouncement touching upon the public good would become a fixed and immutable part of the legal landscape 
by merit of the common-law tort of wrongful termination and the anti-abrogation provision. 

 
Equal Protection  

The Act also likely will be challenged under the equal protection provision of the Arizona Constitution.50  
Critics of the Act contend that it violates the equal protection provision because it affords employees of 
employers with 15 or more employees protections not given to employees of smaller employers, except in 
cases of sexual harassment. Unless, however, the distinction is shown to be based upon a suspect or quasi-
suspect classification, such as race or sex, or to infringe upon a fundamental right, such as the right to bring 
an action for damages for under article 18, Section 6, it would survive constitutional scrutiny as long as it 
rationally furthers a legitimate state interest.51  However, the Act’s provision subjecting employers with one 
or more employees to the ACRA in cases of sexual harassment, while leaving the ACRA applicable only to 
employers with 15 or more employees in all other cases of discrimination, might be subject to more 
probing scrutiny on the ground that the provision affords broader protections to one class of discrimination 
victims (victims of sexual harassment) than are afforded to other classes of discrimination victims, such as 
victims of race discrimination. 

 
Conclusion 

The Employment Protection Act effects substantial changes in Arizona’s employment laws by limiting 
or overturning several of the more influential employment decisions handed down by the Arizona courts 
over the past 12 years. Although the Act will undoubtedly face numerous challenges, should it survive 
those challenges, it will benefit employers and employees alike by bringing balance and predictability back 
to employment relationships. 

 
Thomas D. Arn practices labor and employment law with the Phoenix office of Streich Lang, P.A.   
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