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evidentiary incentives.6

Finally, the Inbau7 manual is discussed.
This text is considered the most influential
police interrogation manual, and it provides
a glimpse into modern police interrogation
tactics. These tactics are frankly aimed at
gaining a confession by minimizing the
impact of Miranda warnings, most of which
tactics are undoubtedly legally permissible.

Difference Between 
the Fifth Amendment and

Miranda
Before proceeding, there is a difference
between the Fifth Amendment privilege
against self-incrimination8 and the Miranda
doctrine, rules or warnings (hereafter usually
just Miranda).

The former protects against the use of
compelled statements in judicial, administra-
tive and congressional proceedings as well as
before other investigative bodies.9 The latter
contains specific rules governing in-custody
interrogations.10

Miranda is required by and enforced
under the Fifth Amendment, but is only part
of it.11 The Fifth Amendment is broader than
Miranda, as the Amendment is also the basis
for the right of a defendant or witness not to
testify as well as other constitutional man-
dates, and both differ from the Sixth
Amendment’s concerns.12

The Miranda Warnings
Miranda consists of four warnings and sets
forth the order in which the warnings are to
be given to help alleviate the pressure of the
interrogation room.13 The Miranda decision
requires that, before custodial questioning
commences, a suspect who is in custody (not
free to leave) must be told that: You have the
right to remain silent; anything you say can
be used against you in a court of law; you
have the right to an attorney at the interro-
gation; and, if you can not afford an attorney
one will be appointed for you.14 The police
should then obtain a valid waiver of these
rights by the suspect or terminate question-

T his article’s title poses two questions.
The answer to the first question is
“Yes!” The answer to what may be

the more significant second question is
“No!” Thus, contrary to popular, judicial
and academic contentions, Miranda v.
Arizona,1 which was 40 years old on June
13, 2006, does not require police to advise
suspects of their rights to silence and coun-
sel, to not conduct custodial interrogations
without first giving Miranda warnings and
obtaining a valid waiver, or to terminate
questioning once a suspect requests that it
end.2

This article discusses each of the two
questions posed in the title, and in that
order. The article considers the four most
important and most recent United States
Supreme Court decisions affirming the con-

stitutional basis of the Miranda warnings.
Also discussed is the significance of those

holdings that predicate the validity of
Miranda on the Fifth Amendment rather
than the Fourth Amendment. It remains the
law that even if a confession is inadmissible
under Miranda, if it was voluntary, the
defendant can be impeached with it3; the
“fruits” doctrine of the Fourth Amendment
does not apply, so evidence obtained as a
result of a voluntary but Miranda-faulty
confession will be admissible4; and, there will
be no personal liability to a police officer for
failing to give Miranda warnings and getting
a proper waiver or, for that matter, continu-
ing to question a subject who has invoked his
rights.5 A number of police officers and
departments in recent years have chosen to
deliberately violate Miranda because of these
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ing upon a suspect’s request.

Difference Between Miranda
and Voluntariness

There is a difference between the issues pre-
sented by whether Miranda warnings were
properly given and the voluntariness of a
confession in a criminal prosecution.

In the latter situation the question is
whether under the circumstances the state-
ments were given voluntarily, consistent
with the requirements of the Due Process
Clause. To be admissible a statement must
be voluntary, not obtained by coercion or
improper inducement.15 Confessions are
presumed to be involuntary.16 The burden is
on the state to make a prima facie showing
that the defendant’s statements were made
voluntarily.17

Miranda Based on Fifth
Amendment/

Voluntariness on Fourteenth
As noted and to be more fully explained,
preclusion of evidence obtained in violation
of Miranda is based on the Fifth
Amendment privilege against self-incrimina-
tion. Preclusion of an involuntary confession,
on the other hand, is based on the Due
Process Clause of the Fourteenth
Amendment and applies to confessions that
are the product of coercion or other meth-
ods offensive to due process.18 Prior to
Miranda, decided in 1966, no warnings
were given, and the voluntariness of any
statement was litigated in most instances.19

Miranda Still Law But No
Requirement To Comply

In four recent cases the United States
Supreme Court has let it be known that
Miranda, at least for now, is here to stay.
Those cases, in their order of decision, are
Dickerson v. United States,20 Chavez v.
Martinez,21 and two cases decided the same
day, Missouri v. Seibert22 and United States v.
Patane.23

After the Miranda decision in 1966, a

IS MIRANDA STILL WITH US?
Are the Police Duty-Bound to Comply?

5–4 decision authored by Chief Justice
Warren, Congress enacted 18 U.S.C. § 3501
in 1968 in an effort to overrule Miranda.24

This statute permitted the introduction of
voluntary confessions in federal courts even
absent compliance with the Miranda rules.
A failure to advise an arrested suspect of his
rights was a factor to be considered when
assessing voluntariness but did not require
suppression.25 The Department of Justice
position when Edwin Meese was Attorney

General was that Miranda was wrong and
an improper exercise of judicial power.26

However, as one commentator has noted,
“The government rarely invoked § 3501 or
challenged Miranda in court during this
period.”27

Dickerson
This position changed during Janet Reno’s
tenure as Attorney General.

In 2000, when Dickerson v. United States
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was argued, the Department of Justice urged the
Court to uphold Miranda.28 Charles Dickerson was
charged with conspiracy to commit bank robbery and
other offenses. He moved to suppress a statement
made to the FBI on the basis that he had not received
Miranda warnings prior to interrogation. The district
court granted his motion, but the Fourth Circuit, relying
on § 3501, reversed, finding it voluntary and admissible.

If the Supreme Court permitted the overruling of Miranda by
legislation, it “would have wiped out more than three decades of
Miranda jurisprudence—nearly 60 cases,” and moreover, “The
police seemed to be living comfortably with it.”29

In an opinion written by Chief Justice Rehnquist joined by six
other justices, the Court in Dickerson held that Miranda was con-
stitutional, based on the Fifth Amendment privilege, and that 
§ 3501 was unconstitutional and beyond the power of Congress.30

Justice Scalia, joined by Justice Thomas, dissented, severely criticiz-
ing both the Miranda decision and the majority opinion, finding
that Miranda prevents a suspect from “foolishly” confessing; that
Miranda sets forth a “palpable hostility” toward the act of confess-
ing and the warnings themselves represent an “illegitimate exercise”
of the Court’s authority to overturn state criminal convictions.31

Various commentators have pointed out that Dickerson, notwith-
standing its result and although it made clear that Miranda was a
legitimate constitutionally based rule, was not an enthusiastic
endorsement of Miranda.32 The majority opinion made a point of
emphasizing, “Whether or not we would agree with Miranda’s rea-
soning and its resulting rule, were we addressing the issue in the first
instance”33 and kept referring to the “tenets” described by the
Miranda Court without expressing agreement with the rules. It
described Miranda as the rule governing police conduct but, as will
be seen, it does not do so as a practical matter.

In defense of the Chief Justice, it also has been pointed out that
it must have been quite a feat to get six Justices with different views
of Miranda to join his opinion and that he probably could not have
retained all six if he had written extensively about the rules.34

The Dickerson decision also reaffirmed the notion that a Fifth
Amendment Miranda violation will not be subject to the fruit-of-
the-poisonous-tree doctrine, unlike Fourth Amendment viola-
tions.35 The confession will be suppressed where Miranda is techni-
cally violated but, absent coercion, any other evidence derived from
a voluntary confession will be admitted.

Chavez
The Supreme Court’s unenthusiastic endorsement of the Miranda
decision in Dickerson made it uncertain what the Court would do
when next presented with a Miranda issue. The uncertainty was
resolved in 2003 in Chavez v. Martinez,36 and Dickerson had implic-
itly foreshadowed its holding and practical effect.

On November 28, 1997, Oliverio Martinez was shot five times
by Oxnard, California, police, was arrested and taken to a hospital
emergency room. He was rendered blind, his legs were paralyzed
and his injuries were life-threatening. Police Sergeant Ben Chavez
relentlessly questioned Martinez while he was receiving treatment
and although asked to leave several times he returned each time and
tape-recorded the questioning. Although some of the answers given

by Martinez were incriminating, they never were intro-
duced against Martinez in a criminal proceeding.

Martinez brought a 42 U.S.C. § 1983 action against
Sergeant Chavez, alleging that his constitutional rights

were violated by subjecting him to coercive interrogation
after he had been shot by another police officer. The dis-

trict court denied Chavez’s defense of qualified immunity and
entered summary judgment in favor of Martinez. The Ninth

Circuit affirmed.
The United States Supreme Court reversed, holding that a sus-

pect’s Fifth Amendment constitutional rights are not violated by the
conduct of police during a coercive interrogation, but they are vio-
lated in the event an incriminating statement is taken and intro-
duced against him in a trial or other criminal proceeding.37

Thus Chavez, as did Dickerson, upheld Miranda as a viable con-
stitutional doctrine, but, as in Dickerson, the Court was not willing
to put any teeth behind the doctrine. Dickerson’s only sanction is the
exclusion of the improperly obtained or compelled confession, but
other evidence obtained from a voluntary confession will be admit-
ted. The Chavez mandate is that police officers do not commit a
Fifth Amendment violation if the compelled confession is never
introduced in evidence. Thus, police officers who fail to follow the
Miranda warnings are not liable in civil actions under 42 U.S.C. §
1983 for violating a suspect’s constitutional rights.38

Martinez, who was never prosecuted for a crime, filed suit on the
basis of both a due process and Fifth Amendment constitutional vio-
lation. Though it denied the Fifth Amendment claim, a majority of
the Supreme Court was willing to permit Martinez to pursue his
due process claim.39 It was noted in Dickerson40 that a suspect may
bring a federal cause of action under the Due Process Clause for
egregious police misconduct during custodial interrogation.

Then came United States v. Patane41 and Missouri v. Seibert,42

both decided on June 28, 2004.

Patane
As noted in Dickerson,43 a Fifth Amendment Miranda violation is
not subject to a “fruits” analysis, unlike Fourth Amendment viola-
tions. This was reaffirmed in Patane, where the defendant was
indicted for being a felon in possession of a firearm based on seizure
of the weapon at defendant’s home on his arrest for violating a
restraining order. A federal agent had told the police that defendant
illegally possessed a pistol. When a detective attempted to advise
defendant of his rights, the defendant interrupted, asserting he knew
his rights. In response to the detective’s inquiry about the pistol, the
defendant then admitted possessing it, and it was seized.

The district court had granted defendant’s motion to suppress
the firearm because he was not given Miranda warnings in con-
junction with the arrest. The Supreme Court reversed (Justice
Thomas) in a 5–4 decision (Justices Souter, Stevens, Ginsberg and
Breyer dissenting), holding that the failure to give Miranda warn-
ings does not require suppression of the physical fruits of a suspect’s
unwarned but voluntary statements.44 The weapon was recovered
based on defendant’s voluntary statement to a detective’s question
about the weapon.

As was the case with Dickerson and Chavez, Patane thus contin-
ues the incentive for police officers to violate Miranda. These cases
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advise in no uncertain language that Miranda is a rule
solely governing admissibility and does not purport to
curtail improper police conduct. The question is
whether this view is perpetuated in Seibert or if it
announces a position attempting to change govern-
ment behavior.

Does Seibert Attempt To 
Change Police Behavior?

Unlike the three prior decisions, Seibert directly addresses police
conduct, at least with respect to midstream Miranda warnings.

Patrice Seibert was convicted of second-degree murder. Her con-
viction was based on a confession that outlined bizarre circumstances
to cover up the death of her son, Jonathan, age 12, who had cerebral
palsy and died in his sleep. Afraid she would be charged with neglect
because of bedsores on his body, she, two of her teenage sons and
two of their friends set fire to the family’s mobile home while leaving
Donald Rector, a mentally ill teenager living with the family, in the
trailer to show that Jonathan was not unattended.

Donald died in the fire, and Patrice Seibert was awak-
ened at 3:00 a.m. a few days later and interrogated at the
station house without being given Miranda warnings.
After questioning for 20 minutes, she admitted that

Donald was to die in the fire. After a break in the ques-
tioning, the tape recorder was turned on and she was give

her Miranda warnings and signed a waiver of rights.
Justice Souter, writing for the Court in Missouri v. Seibert,

affirmed the reversal of the conviction by the Supreme Court of
Missouri in a 5–4 decision (Justice O’Connor filed a dissenting
opinion in which Chief Justice Rehnquist and Justices Scalia and
Thomas joined). The Court held that midstream Miranda warn-
ings, given after a prior interrogation, produced an unwarned con-
fession and did not pass constitutional muster. Statements made pre-
warning as well as post-warning were inadmissible “because the ear-
lier and later statements are realistically seen as parts of a single
unwarned sequence of questioning.”45 Such interrogations that are
“close in time and similar in content”46 are thus likely to mislead a
suspect, depriving her of the knowledge needed to fully understand
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The Man Behind the Warning

Ernesto Arthur Miranda was arrested in
1963 in connection with a series of sexual
assaults. This was not his first police con-
tact. He had been committed to the custody
of the juvenile authorities on burglary,
attempted rape and assault charges. He
had previously been arrested in California
on suspicion of armed robbery and had a
conviction for violation of the Dyer Act.1

Interrogated at Phoenix police head-
quarters, he confessed to two attempted
sexual assaults, one rape, one attempted
robbery and one robbery with the use of a
small knife, involving three young women.2

He was convicted of robbery, kidnapping
and rape in back-to-back trials involving
two of the women. He was sentenced to 20
to 25 years on the robbery charge, to run
consecutively to two 20- to 30-year convic-
tions on the kidnapping and rape convic-
tions.3

Miranda had made his confession in
the absence of counsel and without know-
ing he had a right to an attorney and to
remain silent. Most of the evidence used to
convict him came out of his own mouth.
The police had not used torture or undue
trickery. They had not manipulated him into
admitting guilt, which was given quite
freely.4 There is no doubt the police had
acted in accordance with the standards and
norms then existing.5 

The Arizona Supreme Court affirmed

the robbery conviction and the kidnapping
and rape convictions. Miranda contended
that the admission into evidence of his writ-
ten confession was error because he did
not have an attorney at the time the state-
ment was made and signed.6 The Court dis-
agreed, the confession was admissible as it
was voluntarily given, he was advised it
could be used against him, he did not
request an attorney and one had not yet
been appointed for him and no threats or
use of force or coercion were employed or
promises of immunity made.7 

This determination of the Arizona
Supreme Court in the kidnapping and rape
case (the robbery conviction was not
appealed) was reversed by the United
States Supreme Court in Miranda v.
Arizona,8 which held that Miranda should
have been apprised of his right to consult
with an attorney and to have one present
during his interrogation.9

Miranda was retried for rape in 196710

and convicted. After a new trial was ordered
in the robbery case, he was retried for rob-
bery in 197111 and convicted.

Ten years after the United States
Supreme Court decision in Miranda and a
little more than a month after his final
release from prison in 1976, he was mur-
dered in a knife fight at a Phoenix bar.12 He
was 35 years old. The suspect was given
his rights, but he denied any involvement.13

By the time a murder
complaint was issued for
the suspect and another
individual involved in the
fight, they had disap-
peared and have not
been apprehended to this
day.14
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1. See GARY L. STUART, MIRANDA: THE STORY OF AMERICA’S RIGHT

TO REMAIN SILENT 41 (2004). The author cannot recommend this
book more highly, especially for its fascinating and extensive dis-
cussion of the prominent players and Arizona attorneys involved in
the Miranda decision.

2. Id. at 4-7.
3. State v. Miranda, 401 P.2d 716, 723 (Ariz.) (robbery committed

Nov. 27, 1962) and 401 P.2d 721, 724 (Ariz.) (kidnapping and
rape committed Mar. 3, 1963), both decided on April 22, 1965.

4. See STUART, supra note 1, at 22.
5. Id.
6. This was argued in the kidnapping and rape case, 401 P.2d at 728,

but he did not contend the admission of his confession was error
in the robbery case. See 401 P.2d at 722.

7. 401 P.2d at 739.
8. 384 U.S. 436 (1966).
9. Id. at 492.

10. State v. Miranda, 450 P.2d 364 (1969). See STUART, supra note 1,
at 92-95.

11. State v. Miranda, 509 P.2d 607 (1973).
12. See STUART, supra note 1, at 95-99. The author sets forth the cir-

cumstances of Miranda’s eventual parole violation, his return to
prison and the circumstances of his death.

13. Id. at 97.
14. Id. at 99.
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her rights and the consequences of abandoning them.47

These tactics, said the Court, “by any objective meas-
ure reveal a police strategy adopted to undermine the
Miranda warnings.”48 Its manifest purpose “is to get a
confession the suspect would not make if he understood
his rights at the outset.”49

The Court in Seibert distinguished Oregon v. Elstad,50

wherein Justice O’Connor, who dissented in Seibert, was writing
for the Court. Elstad held that while an initial inculpatory but vol-
untary statement given earlier in defendant’s home was inadmissible
because of failure to give Miranda warnings, a subsequent voluntary
stationhouse confession, preceded by proper admission and waiver,
was admissible. Seibert determined that in Elstad it was not unrea-
sonable to consider the questioning at the stationhouse as a decid-
edly different experience from the brief prior at-home conversation.
It presented the suspect with a true choice of whether to speak or
remain silent.51

Without a doubt Seibert is specifically addressing police conduct,
which the Court did not do in Dickerson, Chavez or Patane. This
can be seen in Seibert’s discussion of police interrogation manuals
and techniques.

Inbau Manual
Seibert, interestingly and perhaps significantly, sets forth a listing of
police interrogation manuals,52 some of which frankly advise officers
not to give Miranda warnings until a confession is first obtained.

The majority opinion has harsh words for that type of tract.
Advising that “a police strategy adopted to undermine the Miranda
warnings”53 or “urging that Miranda be honored only in the
breach”54 will not be tolerated. Taking a statement “outside
Miranda” describes the practice of certain police departments to
consciously decide to forego giving Miranda at any time. This for-
feits the opportunity to use statements in the state’s case-in-chief but
retains the ability to use statements for investigative leads and for
impeachment at trial.

According the Seibert, there has to be in every custodial interro-
gation a real choice given to the suspect between talking and not
talking for a confession to be admissible. Giving the warnings and
getting a voluntary waiver of rights has an upside, notes the major-
ity opinion (Justice Souter), for that generally produces “a virtual
ticket of admissibility” with most litigation over voluntariness end-
ing “with a finding of valid waiver.”55

Seibert also lists those manuals that properly instruct police to
give Miranda warnings in all cases.56 The Inbau manual57 is promi-
nent among them. Written in 1942 by Fred E. Inbau, a
Northwestern University law professor, and revised over the years,
the Inbau manual is one of the most influential “how to” textbooks
on police interrogation techniques.58

The manual sets forth the most common interrogation tech-
niques to gain a waiver of the Miranda warnings, which are
undoubtedly legally permissible.59 As noted in a recent Arizona
Supreme Court decision, “Videotaping ‘the entire interrogation
process’ is both good police practice and a profound aid to courts
assessing Miranda claims.”60 Thus lawyers, judges and those who
labor in the trenches of criminal litigation observe these government
techniques and practices every day.

We are familiar with those strategies for inducing
Miranda waivers that police use when initially con-
fronting suspects in an interrogation room.61 Such tac-
tics are employed as:

• delivering Miranda warnings in a neutral manner
(deliver the warnings in as simple a fashion as possible

before engaging in any conversation)
• de-emphasizing their significance (engage in rapport-building
with small talk and portray them as a necessary ritual—“Oh, by
the way, I have to read this thing before we start”)

• telling the suspect that by waiving his rights he will get to tell his
side of what happened

• convincing the suspect that the interrogator is a non-adversary
or a friend who is acting in his best interests.
A disturbing tactic is to not ask the suspect for a waiver after he

has been properly read his Miranda rights. Beginning the question-
ing on the assumption that his silence means a waiver is really con-
trary to the Miranda holding.

Once there is a valid Miranda waiver, police may use deceptive
interrogation tactics, and such police gamesmanship is usually not
illegal “so long as the games do not overcome a suspect’s will and
induce a confession not truly voluntary.”62 Familiar tactics include:
• asking questions multiple times to determine if you are getting

different stories
• using a ruse, such as insisting there is a fingerprint or an incrim-

inating tape, or statements such as “We know more about the
crime than we are telling you,” “Your buddies have turned you
in,” “Someone saw you out there”

• feeding incriminating information to a suspect when they won’t
provide it to see if it will be stated by the suspect later or the
suspect will fill in the gaps in such evidence

• getting firm: “You are holding back,” “If we have to stay here
all night, we will”

• having the suspect wait alone for periods of time in the ques-
tioning room to demonstrate police dominance over the proce-
dure.63

Conclusion
It is noted in the literature that the police obtain waivers of Miranda
rights in the “overwhelming majority”64 of cases. Once they do,
“Miranda offers very little, if any, meaningful protection.”65 As a
practical matter, if a suspect waives his Miranda rights, all his result-
ing answers are admissible at trial. Moreover, those in the trenches
can attest to the fact that while suspects who talk to police may cut
off questioning or ask for a lawyer at any time, they “almost never
do.”66 Once police comply with Miranda and there is a valid waiv-
er, “It is extremely difficult to establish that any resulting confession
was ‘involuntary.”67 It also “has the effect of minimizing the scruti-
ny courts give police officer interrogation practices following the
waiver.”68

Although Miranda is still the law with a Fifth Amendment under-
pinning, reaffirmed in the four most recent cases, a Fifth Amendment
violation, unlike a Fourth Amendment infraction, does not result in
the “fruits” of an improper Miranda warning being suppressed.
While a confession produced in violation of Miranda will be exclud-
ed, it can still be used to impeach a testifying defendant, if the con-
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fession was voluntary. There is no Fifth Amendment
violation until a Miranda-less confession is introduced
at the trial. If it never is used by the prosecutor, there is
no personal liability to police officers under 42 U.S.C.
§ 1983—though there may be liability under the Due
Process Clause for an abusive interrogation.

Perhaps Seibert holds out hope that improper police
interrogation tactics will be more closely examined in the
future and that if they cross a certain line, yet to be determined,
the statements of the suspect will not only be inadmissible but
perhaps additional sanctions will be applied. It has been cogently

argued, for instance, that an interrogation resulting
in a confession where Miranda has been violated
should be considered not only as a Fifth Amendment
case but also a Fourth Amendment search and seizure

with the application of all sanctions available under
that Amendment.69

It must be kept in mind, however, that a respectable
view can be offered that the present law covering Miranda has

struck an appropriate balance between individual rights and the
needs of law enforcement in keeping the community safe. That is
the view of the majority of our Highest Court.
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