
Most of us use lawyers during our lifetimes, from
planning our estates, to helping with a divorce, to assisting in probating
a deceased family member’s will. Some of us may occasionally consult a
lawyer concerning whether our representation of a client meets ethical
standards, which could include whether the representation might involve
a conflict of interest with another current or former client, or even
whether we might have committed an act of mal-
practice that could subject us and our firms to lia-
bility. When outside counsel is hired for this pur-
pose, the communications between the lawyers will
be confidential and privileged.1

But what of the situation where a lawyer seeks
advice from the firm’s “loss prevention” partner, or
its in-house ethics expert, or just another member
of the firm whose judgment and advice the lawyer
respects? In a subsequent malpractice suit brought
by the client, will those communications among
the firm’s lawyers be discoverable?

First, it seems to be fairly well settled that a non-
client third party will not be entitled to subpoena
or discover intrafirm communications concerning
whether there was a potential conflict of interest2 or
malpractice claim concerning a client.3

Second, when it is the client (or former client, as the case may be) that
wants to get copies of intrafirm communications on whatever the prob-
lem was initially perceived to be, we have to examine whether the firm
was still representing the client when the intrafirm communications
occurred. Thus, although initial consultations with in-house ethics coun-

sel will usually be held to be confidential and subject to the
attorney–client privilege,4 after the firm learns of a conflict,
including a potential malpractice claim, and as long as the firm
thereafter continues to represent the client, intrafirm communi-
cations will not be protected by the attorney–client privilege
and will be discoverable by the client in subsequent litigation.5

This is known in some jurisdictions as the “fiduciary–duty
exception” to the attorney–client privilege, based on the con-
tinuing duties owed the client until the relationship is terminat-
ed. After termination of the attorney–client relationship, how-
ever, further intraoffice communications will be protected by
the privilege.6

But what about that No Man’s Land in the lawyer–client
relationship when it is clear that a potential claim may be filed
by the client and the client has been advised of the firm’s result-
ing conflict of interest, but the firm has not yet terminated the
relationship because of lingering responsibilities it must honor7?
Will the intrafirm communications with “inside” ethics counsel
be discoverable as a result?
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A recent case from Georgia said “No,”
as long as the firm’s internal counsel had no
part in the client’s representation.8 The
court held that the firm could claim the
privilege against a yet-to-be-terminated
client if there was no conflict of interest

between the firm
counsel’s duty to the
law firm and the firm
counsel’s duty to the
client. This would
most easily be shown
if the firm counsel
serves in that position
full time and does not
represent firm clients.
Otherwise, the court
said that the firm
should be required to
show that the internal
attorney–client rela-
tionship had been
established before the

intrafirm communication occurred.
What this all boils down to is this: If a

lawyer determines that a client has a poten-
tial claim against him and continues to con-
sult with his firm’s in-house ethics counsel,
the firm in effect has two clients (one of
them being itself) that have potentially
divergent interests. At that point, ER 1.7(a)
provides that the lawyer cannot continue to
represent the client if the “representation”
of itself as a client will be directly adverse to
its “real” client and that client’s potential
claim. At that point, the Georgia court sug-
gests that the law firm explain in writing the
firm’s perception of the problem and (1) seek
the client’s informed consent for an immedi-
ate withdrawal, disclosing to the client the
potential harm that could result, and/or (2)
seek the client’s informed consent to contin-
ued representation until such time as the firm
can ethically withdraw, with disclosure 
that the firm will simultaneously take steps 
to protect its own interests, including having
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intrafirm communications with ethics coun-
sel for which it will assert the attorney–client
privilege.9

The cases recognize that it is beneficial
to everybody in the long run to encourage
lawyers to seek ethics advice from others in
their firms and to have the initial communi-
cations concerning that advice protected by
the appropriate privilege. But once it is
determined that there is or might be a prob-
lem, the privilege gives way to the duties of
a lawyer to consult with the client about any
limitations that might impair the lawyer’s
obligations of undivided loyalty to the
client,10 and to advise the client of the
potential conflict of interest that may
result.11 AZ
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