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EYE ON ETHICS

Sharing Fees, Unintended Consequences

not subject to its constraints.5 This was 
the conclusion reached in a recent Arizona 

ethics opinion 
that overruled 
a previous view 
on the issue that 
had been in effect 
for more than 30 
years.6 The opin-
ion first discusses 
the meaning of 
“of counsel,” rec-
ognizing that it 
might take one 
of several forms, 
but requiring 
that it always be 
evidenced by a 
“close, personal, 
continuous and 
regular relation-
ship” with the par-
ent firm. Such fac-
tors as use of the 
same staff, tele-
phone number, 
file room, billing 

and conflict systems would be considered 
relevant. If the relationship doesn’t qual-
ify, regardless of the title used, the require-
ments of ER 1.5(e) must be honored.

Once you’ve determined that the 
arrangement proposed is not between law-
yers in the same firm, it’s just as import-
ant to ensure ER 1.5(e)’s provisions are 
followed to the letter. A recent case from 
Illinois7 ruled that a referring lawyer who 
failed to get the client’s written consent to 
a fee-sharing agreement could not recover 
against the receiving lawyer. The court said 
that under that state’s version of ER 1.5(e) 
a referring lawyer can’t “sit on his hands” 
and count on the receiving lawyer to meet 

Agreements between lawyers concerning how they 
apportion fees they earn from the practice of law occasionally result 
in unintended consequences, particularly 
when lawyers in different firms refer cases 
to each other, or when lawyers disassociat-
ing from each other attempt to provide how 
a fee earned in the future is to be divided 
among them. These situations often call for 
a look at one of the ethical rules concerning 
fees, as found in Arizona’s Rules of Profes-
sional Conduct.1

Lawyers who are in the same firm 
have the freedom to agree on how they 
share firm profits, including provision for 
payments to a departing lawyer2 or to a 
deceased partner’s estate.3 That leeway is 
not available to lawyers who are not in the 
same firm, so it’s important to determine 
initially whether the arrangement being 
considered is or is not between lawyers 
who are in “the same firm” as expressed 
in ER 1.5(e). Lawyers who practice in 
office-sharing groups are generally not 
considered to be practicing in the same 
firm4 and may therefore be required to 
comply with the fee-sharing provisions set 

forth in ER 1.5(e), requiring them 
either to (1) divide the fee in proportion to the services each 
performs or (2) accept joint responsibility for the represen-
tation. The client also must agree to the arrangement, in a 
writing signed by the client.

Fee splitting or sharing used to require that the fee be 
apportioned according to the amount of services performed 
by each lawyer. This was eventually expanded to allow for dif-
ferent proportions as long as the lawyers involved accepted 
joint responsibility for the representation. This was meant to 
encourage referrals to lawyers with skills and experience who 
were better able to serve the interests of the referring lawyers’ 
clients. Most of the cases today involving this rule concern 
disputes over referral fees and post-departure fee-sharing dis-
agreements.

Another category of lawyer association is the arrangement 
referred to as “of counsel.” A lawyer who is “of counsel” 
to a firm is generally considered, in Arizona at least, to be a 
member of the firm for purposes of ER 1.5(e), and therefore 
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the requirements of the fee-sharing 
rule, even if the receiving lawyer 
promises to do what’s required. The 
court held that each lawyer has the 
responsibility to get a written agree-
ment to the arrangement, signed by 
the client, and that the referring law-
yer can’t recover a share of the fee 
unless that happens.8

Separate from the requirements 
of the rules of professional respon-
sibility, there are occasionally other 
issues that arise in the fee-sharing 
context. An example can be found 
in a recent case from Pennsylvania9 
where it was held that a law firm 
could not recover against a former 
associate’s new firm for the lawyer’s 
failure to honor a post-departure 
fee-splitting contract with his for-
mer firm. The associate, who took a 
wrongful death case with him when 
he left the firm, agreed to give the 
firm two-thirds of the fees ulti-
mately earned from the representa-
tion. Several members of the court, 
in concurring opinions, expressed 
concern over the failure of the 
majority to consider whether the 

lawyer’s former firm had a quantum 
meruit claim against the successor 
law firm, which apparently got to 
keep the entire fee generated. The 
majority held that the claim for 
fees could only be pursued against 
the former associate, who had died 
pending the dispute. In Arizona, 
a charging lien asserted by the 
associate’s former firm might have 
resolved the issue.10

Regardless of the contexts in 
which they appear, fee-sharing 
arrangements need to be carefully 
drawn and executed and, when part 
of an agreement with a departing 
lawyer, should probably be dis-
closed to that lawyer’s new firm 
with a request that the new firm 
acknowledge the arrangement. 
Making the agreement conditioned 
on its acceptance by the departing 
lawyer’s new firm might be con-
sidered.11 In other instances, par-
ticularly with referral fees, lawyers 
should err on the side of caution if 
there is any question whether the 
agreement is truly one between 
lawyers “in the same firm.”
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