EYE ON ETHICS

by David D. Dodge

On Screening
In a previous column, we examined the ethical
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problems confronting a lawyer who leaves Firm A to join Firm
B that just happens to be representing a client who is engaged
in litigation against the migrating lawyer’s former client who is
still using Firm A.1 Now, the State Bar’s Committee on the
Rules of Professional Conduct is proposing, at the time of this
writing, to have ER 1.10 (Imputation of Conflicts of Interest:
General Rule)2 amended so that a lawyer representing a client
in litigation could move to another firm, leaving the client
behind with his old firm, without disqualifying his new partners from continued representation of a client involved in that
same litigation, as long as the migrating lawyer is effectively
“screened” from his new partners.3
This would bring Arizona’s rule in general conformity with the
ABA’s new Rule 1.10 found in its Model Rules of Professional
Conduct, after which our ethics rules are patterned, and will once again
focus attention on the screening process and the role it plays in resolving conflicts of interest.
Screening, the isolation of a person4 within a law firm in order to
protect information which that person is obligated to keep confidential
under our ethics rules, is the legal profession’s method of avoiding
the imputation of a single lawyer’s ethical disqualifications to the rest of
the firm of which that lawyer is a part.5 Used for many years to allow
public officers and judges to enter private practice without disqualifying their new employers in matters in which they had participated “personally and substantially,”6 screening is now one of the more important
considerations involved when lawyers in private practice move between
firms.7
Unfortunately, our ethics rules only describe in general terms what
is required to implement an effective screen.8 A recent case from
Nevada9 points out some common screening pitfalls and suggests some
things to consider in order to avoid them.
That case involved a lawyer who had served as a “settlement judge”
in a case where the lawyer’s firm became counsel for the defendant in the case after his service as the settlement judge had
ended. The parties agreed that the lawyer was personally disqualified from representing the defendant, but disagreed on
whether the screening procedures used by the lawyer’s firm
prevented his disqualification from being imputed to all other
members of his firm. After discussing the factors to be applied
when screening nonlawyer employees and citing authorities
from other jurisdictions dealing with screening situations covered by both ER 1.12 and ER 1.10, the court stated that it did
not have enough facts before it to make a determination in the
case, and sent the matter back to the trial court for review,
using five “nonexhaustive” factors it recommended:
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1. The adequacy of the instructions given to firm members and
employees to prohibit the exchange of information between the
disqualified attorney and the other members of the firm. This
should be in writing and should be part of the notice given
to affected former clients as required by ER 1.10(d)(3) of
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2. The degree to which it is demonstrated
that the “infected” lawyer is effectively
restricted from access to files and other
information about the case. This will be
easier to accomplish when the lawyers
working on the case and their files are
on a different floor from where the
screened lawyer works, or where their
respective offices are in different cities.
It will be more difficult to demonstrate
when, as recognized in the next factor,
the lawyers involved practice in a small,
more intimate setting.
3. The size of the firm and its structural
divisions. This is a practical test and
acknowledges the obvious fact that the
smaller the firm, the greater the risk of
prohibited disclosure between the
screened lawyer and the others in the
firm.
4. The likelihood of contact between the
screened lawyer and other members of the
firm. This is related to the factor involving firm size and may be more appropriately considered when the infected
lawyer is in a different office location,
even on a different floor, than the other
lawyers working on the case.
5. The timing of the screening. This can be
the most important factor of all, especially when adequate time is available to
implement a screen before the infected
lawyer migrates to the new firm. You
can’t wait until you’re caught to set up
a screen and expect to get away with it.10
One last observation: The ABA’s
Model Rules of Professional Conduct
describe what should be contained in the
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written notice required to be sent to affected former clients,
including: (1) a description of the screening procedures
employed; (2) a statement of the firm’s and the screened
lawyer’s compliance with the Rule; (3) a statement that
review may be available before a tribunal; and (4) an agreement by the firm to respond promptly to any written
inquiries or objections by the former client.11
These specific requirements were not included in the
Arizona version of ERs 1.11 and 1.12; mentioned in the
“new” ER 1.10, which became effective in 2003; or included in the new rule being proposed. Arizona instead seems to
favor a broadly worded provision that simply requires “written notice” of the situation to be given to any affected former client. A careful lawyer may want to view the more
descriptive Model Rule requirements as a “safe harbor”
when notifying the former client of the screening measures
required in whatever version of ER 1.10 we finally end up
AT
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