BY VICTORIA ORZE

Lawyers may be accomplished,
even expert, in their chosen practice areas,
but law practice questions often take a back
seat in the minds of many attorneys.
Striving to do the best for their clients,
lawyers may defer or ignore questions about
the business side of practice. And even when
lawyers turn their attention to those issues,
their complexities may baffle and frustrate
even the most detailed of attorneys.

Professional liability insurance—com-
monly known as “malpractice” or “LPL”
insurance—can appear to fit that descrip-
tion, though it doesn’t have to. This year
especially, lawyers should strive to become
familiar with the nuts and bolts of the topic.

This article is not intended to be a dis-
cussion of insurance law or the law of cov-
erage or coverage disputes. It is intended
merely to introduce lawyers to the world of
claims-made insurance and to assist poten-
tial policyholders in understanding the fun-
damental concepts that make up the frame-
work of legal malpractice insurance.

Victoria Orze is Senior Counsel in the
Phoenix office of Hinshaw & Culbertson LLP.
She can be reached at
vorze@hinshawlaw.com or (602) 631-4400.
Prior to joining Hinshaw, she was a legal mal-

practice claims attorney with, and then
General Counsel to, Attorneys Liability
Protection Society (ALPS), a Risk Retention
Group, which provides LPL insurance to
lawyers in more than 25 states and territories.
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The New Disclosure Rule
In 2005 the Arizona Supreme Court adopt-
ed a new rule requiring Arizona attorneys to
disclose whether they carry legal malprac-
tice insurance. That rule may give pause to
lawyers and may lead many to review their
insurance decisions.

Effective January 1, 2007, Supreme
Court Rule 32(c)(11), based on the ABA’s
Model Rule on insurance disclosure,
requires members to disclose by February 1
cach year if they are engaged in private prac-
tice and, if so, whether they are covered by
professional liability insurance. Members’
information will then be published on the
State Bar Web site. If lawyers who reported
having insurance later discontinue coverage
or are cancelled, they must report that
change within 30 days; lawyers who were
previously not insured and pick up coverage
may inform the Bar of the change and have
it reflected in the Bar’s public records.

Because of the new disclosure rule,
lawyers who do not presently carry lawyers
professional liability insurance may discover
a new or renewed interest in obtaining that
coverage. The State Bar, in conjunction
with its Lawyers Professional Liability
Insurance Committee is currently engaged
in developing resources to assist members
who are interested in obtaining malpractice
insurance for the first time.

Aside from the new rule, there are other
reasons to consider obtaining legal malprac-
tice coverage. Lawsuits against lawyers have
increased dramatically in the last 15 years.
There is a disturbing increase in the number
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of legal theories being successfully advanced
against lawyers. And the cost of defending
legal malpractice lawsuits has risen dramati-
cally, a trend that shows no sign of slowing
or reversal.

By carrying malpractice insurance,
lawyers protect their personal assets and the
assets of their law firms from depletion by
the high cost of professional liability. And it
provides protection for clients who might
sustain damage as a result of a mistake.

Despite many compelling reasons for
carrying it, to many lawyers, legal malprac-
tice insurance—what it covers, how it works
and how to buy it—is still a mystery. This
article is intended to generally familiarize
lawyers with the LPL marketplace and LPL
insurance policies. My intention is to
demystify the process of understanding,
shopping for and selecting a legal malprac-
tice policy.

Introduction to Claims-Made Insurance
Lawyers Professional Liability (LPL) poli-
cies are written on a “claims-made” basis.
That fact may be the single most important
distinction to grasp when you are used to
commonly understood insurance terms.
But what does it mean?

Though most lawyers are familiar with
occurrence-based insurance (which is wide-
ly used for general commercial liability
insurance and other, nonlegal professional
liability coverage), relatively few are well
versed in claims-made policies and how they
work.

In short, occurrence-based policies cover
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The advertisers below would be happy to
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Insurance:

claims arising out of conduct or errors
made while the policy is in force, even after the

tive claims-made policies, with no pas-
sage of time occurring between the
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policy expires. An occurrence-based policy

written for the calendar year 2006 will cover

a lawsuit brought against the policyholder in

2007, even though the 2006 policy expired.
In contrast, a claims-made policy only

covers claims made and reported to the carri-

er while the claims-made policy is in effect.

Unless the claims-made policy provides prior

acts coverage (explained subsequently), to be

covered the claim also must arise out of an
error made while that policy was in effect.

Thus, in a claims-made policy, three con-
ditions must coincide for coverage to exist:
1. A policy must be in effect at the time

the claim is brought against the insured

and reported to the carrier.

2. There must have been an effective policy
in place at the time of the act, error or
omission giving rise to the claim.

3. There must have been continuous cover-
age—without a gap—from the time of
the act, error or omission to the time
the claim was made and reported.

There is often a lag between when a legal
error is made and when it is discovered or
when the aggrieved client brings a legal mal-
practice claim. With an occurrence policy this
would not be a problem, because as long as
the lawyer had a policy in place when she
made the error, the occurrence policy would
cover it even after the policy expired.

This is not the case with claims-made cov-
erage. When the claims-made policy expires,
so does the insured’s ability to report a cov-
ered claim under that policy.

Notwithstanding these apparent limita-
tions, claims-made insurance can and will
provide the same extensive breadth of cover-
age as occurrence-based policies, but only if
the policyholder understands how claims-
made coverage works and follows certain
guidelines in obtaining and keeping cover-
age. In particular, lawyers should be aware of
three fundamental concepts that provide the
framework for claims-made legal malpractice
coverage.

e The first of those concepts is that of a
“loss inclusion” or “retroactive” date.
These terms are interchangeable; they
refer to and coincide with the first date
that a policyholder obtained and main-
tained continuous claims-made cover-
age.

¢ “Continuous claims-made coverage”
refers to an unbroken string of consecu-

expiration of one policy and the incep-

tion of the next.

* A “gap” refers to a period of time for
which no claims-made policy coverage is
in force and effect. Great care should be
taken to avoid a gap in coverage,
because once one exists it might be
impossible to bridge it. And even when
it is possible to bridge the gap, it will be
expensive.

Only by understanding how these con-
cepts work together, and then by maintain-
ing continuous claims-made policies without
any gaps between them, can a lawyer obtain
the broadest coverage possible from his LPL
policy. In other words, to get the most value
out of your legal malpractice premium dol-
lars, you need to put these concepts to work
for you. The next section should help you
understand the importance, once you pur-
chase a malpractice policy, of maintaining
continuance claims-made coverage and
avoiding a gap.

Anatomy of a Legal Malpractice Policy

It is unlikely that anyone will be inspired by
the new disclosure rule or this article to read
an LPL policy in its entirety, but for new-
comers and current policyholders alike, there
are four sections of an LPL policy that must
be read in order to have a workable under-
standing of what protection the policy pro-
vides. Those sections are the declarations, the
insuring agreement, the conditions and the
exclusions.

The declarations page is the portion of
the policy that describes the coverage pur-
chased by the policyholder. It identifies the
named insured and contains the “policy peri-
od” (usually reflected as “effective dates of
coverage”), the amount of coverage pur-
chased (commonly referred to as the policy
limit), the amount of deductible, if any, and
the amount of premium paid in considera-
tion of coverage. The declarations also iden-
tify any special endorsements that modify
policy language. With claims-made coverage,
the declarations should also reflect the
named insured’s retroactive or loss inclusion
date.

Another must-read portion of the policy
is the “insuring agreement,” which may or
may not be clearly labeled. This is the lan-
guage that creates coverage by describing
what risks are protected, who besides the
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named insured is included within the pol-
icy’s protection, and what types of events
trigger coverage. Typical insuring agree-
ment language reads like this:

In consideration of the premium paid,

the Company shall pay, on behalf of an

Insured, all sums in excess of the

deductible, which the Insured shall

become legally obligated to pay as dam-
ages for Claims made against the

Insured and reported to the Company

during the Policy Period, by reason of

any act, error or omission in the render-
ing of Professional Services by the

Insured or any person for whom the

Insured is legally liable, while acting on

behalf of the Named Insured.

The “conditions” portion of an LPL
policy describes conditions that must exist
for coverage to apply and usually states obli-
gations of the policyholder in the event of a
claim. This section specifies how and what
an insured must report to trigger coverage.
It might also require the insured to report
to the company whenever the insured learns
of facts or circumstances that might give rise
to a claim, but which have not yet ripened
into a claim. This last clause is important
because it permits a policyholder to trigger
coverage under that policy for a mistake or
potential claim, even though the claim has
not yet been brought. Likewise, failure to
timely report to the Company when an
insured learns of a potential claim can com-
promise coverage for that claim when it is
finally made.

Finally, all LPL policies have an exclu-
sions section, which usually begins “This
policy does not apply to ... .” Virtually all
LPL policies exclude claims arising out of
dishonest, fraudulent or intentional con-
duct, exclude coverage of punitive damages,
statutory fines or penalties, and do not
cover damages resulting from commingling
client funds. Most policies also exclude
extraordinary risks such as securities-related
practices, investment counseling or sexual
harassment. The

TABLE 1 - Able & Crane P.C. Insurance History

RETROACTIVE DATE > 1120 |,1-1-20"1/ 20T g 2001
1995-2000 2001 2002 2003 2004
BARE AC-01 AC-02 AC-03 AC-04
(no liability insurance)
COVERAGE AMOUNT —>~ $100,000 | $100,000 | $250,000 | $1 million

claims arising out of services rendered
before the policyholder’s retroactive date.

How Claims-Made Legal Malpractice
Coverage Works

Consider the mythical law firm of Able &
Crane P.C. (“A&C”), a firm of two lawyers
who first began practicing together in
1995.

For the first few years, the partners
focused on building their small practice. By
2000, the lawyers had amassed a small for-
tune in assets and maintained a thriving
practice. Able and Crane thus determined at
the end of 2000 that it was time to purchase
malpractice insurance. A&C bought Policy
No. AC-01, with a policy period of Jan. 1,
2001, to Jan. 1, 2002, and a $100,000 per
claim policy limit. Because this was the law
firm’s first-ever claims-made policy, A&C’s
retroactive or loss inclusion date was Jan. 1,
2001, the same as the inception date of this
first policy.

In June 2001, A&C received a letter
from a fellow attorney, which claimed that
in October 2000, Able missed a former per-
sonal injury client’s statute of limitations.
A&C promptly reported the claim to its
LPL carrier, which promptly denied cover-
age for the claim because even though the
claim was made and reported during the
AC-01 policy period, the error was made
before the firm’s retroactive date of Jan. 1,
2001. Stated another way, the mistake
occurred when there was no claims-made
policy in place.

As shown in Table 1, A&C P.C. renewed
its coverage in 2002, 2003 and 2004 and
was issued consecutive claims-made policies

with limits as stated. In February 2004, the
law firm was sued by the estate of a client
for whom Crane drafted a Last Will &
Testament in March 2001. When A&C
reported this claim, it received confirmation
that the lawsuit was covered by Policy No.
AC-04, with limits up to $1 million,
because the claim was made and reported
during the AC-04 policy period and the
error was made after the law firm’s Jan. 1,
2001, retroactive date.

It is through the retroactive or loss
inclusion date that a claims-made policy
provides coverage for prior acts. As long as
A&C timely renews its insurance coverage
and maintains consecutive policies without
any gaps in coverage, it can avail itself of
protection against claims arising out of
errors made all the way back to Jan. 1,
2001, the date it first maintained “continu-
ous claims-made coverage.” If, however,
A&C for some reason fails to renew its cov-
erage, it will irretrievably lose that loss
inclusion date.

Assume, for example, that A&C received
a claim in October 2005 and only then dis-
covered that it forgot to pay its 2005 policy
premium. This new claim will not be cov-
ered because there was no claims-made pol-
icy in place when it was made against the
firm and reported to the carrier. And when
A&C buys a new policy effective Nov. 1,
2005, its new retroactive date will be Nov.
1, 2005, not Jan. 1, 2001, as it had before.
A&C will have a gap from Jan. 1, 2005 to
Nov. 1, 2005 (see Table 2).

An error made during that gap will not
be covered under Policy AC-04, which
expired on Jan. 1, 2005. It will not be cov-

— continued on p. 23

exclusions may TABLE 2 — The Effect of a Gap in Coverage

also address 1 — 1— 1— 1— 5—

known risks not RETROACTIVE DATE > r1’1'200 1’1_1_200 i -200 I/1—1-200 I/ I,11-1-200

reported to the 1995-2000 2001 2002 2003 2004 11- 11/1/05-

carrier in the 11/1/2005 11/1/06
licati

application, BARE | AC-01 | AC-02 | AC-03 | AC-04 Bare AC-06

claims that are - e

covered by other COVEREAGE AMOUNT—> $100,000 | $100,000 | $250,000 | $1 million Gap $1 million

policies, and
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TABLE 3 - The Effect of Tail Coverage

11- 11/1/05- 11/1/06- ,
11/1/2005 | 11/1/06 11/1/08 simple;  lawyers
change firms, law
Bare AC-06 | Extended Reporting firms  dissolve,

Endorsement (Tail)

0 | $1 millon imit underAC-06 TS O oD
COVERAGE AMOUNT —>  § $1 million limit under AC- into. different
entities, and

ered by the new policy, even if it is reported
after Nov. 1, 2005, because the error was
made before the firm’s new retroactive date.

That brings us to the concept of an
“extended reporting period,” or what
lawyers commonly refer to as a “tail poli-
cy.” Tail coverage is one of the ways that
the LPL marketplace addresses what
would otherwise be a harsh application of
claims-made liability insurance. The term
is a misnomer, because tail coverage is not
actually an insurance policy but rather an
agreement with the carrier that permits the
policyholder to continue reporting claims
after a policy expires. By purchasing a tail
you merely extend the period of time with-
in which claims may be reported. A tail
does not change the policyholder’s loss
inclusion date or the applicable limits and
deductible.

To illustrate, imag-
ine that our mythical
lawyers at A&C decide
to donate two years of
their time to building
homes for charity. From
Nov. 1, 2006 until Nov.
1, 2008, the lawyers will
not be practicing law;
therefore A&C has no
need for ongoing cover-
age. Nonectheless, the
law firm does not want
to lose the ability to
report claims arising out
of mistakes made before
their sojourn into chari-
ty. As the law firm’s
Policy No. AC-06 expires on its own terms,
Able purchases a two-year Extended
Reporting Period, effective the same date.
When the law firm is sued in March 2007
for an error made in December 2005, the
law firm can report the claim under the tail
and have it covered, subject to the limits
and deductible of the expired AC-06 policy
(see Table 3).

These simple examples are designed to
illustrate basic concepts in claims-made cov-
erage. Modern law practice is rarely this
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Thereisno
magic formula
designed to help
lawyers choose
the “correct’
policy limit or
deductible.

lawyers leave and return to private practice.
It is therefore vital that lawyers develop, for
their own protection, a basic understanding
of how legal malpractice insurance works.
Partners and associates alike should know
whether and to what extent they are pro-
tected by LPL insurance. This knowledge is
especially crucial when you change firms,
take a leave of absence, or move into or out
of private practice from other sectors.

Shopping for and Purchasing Legal
Malpractice Insurance

The many companies that write LPL poli-
cies vary, among other things, in organiza-
tional structure and ownership. Many of
these differences have little practical impor-
tance for LPL consumers. There are some
differences, howev-
er, that lawyers
should be aware of
and consider when
looking to acquire
LPL coverage. The
significant  differ-
ences relate to how
(and by whom) the
carriers are regulated
and what happens if
they dissolve or
become insolvent.

Admitted vs. Non-
Admitted Carriers.
These terms refer to
the extent to which
an insurance carrier
is regulated by and authorized to conduct
business in a certain state. Arizona, like all
other states, has a governmental depart-
ment charged with overseeing and regulat-
ing insurance business conducted within
that state. An admitted insurance carrier is
tully regulated by the Arizona Department
of Insurance (DOI) and is fully authorized
to write certain types of insurance policies
within this state. Like other states, Arizona
also maintains a guarantee fund designed to
provide a certain level of protection for

Arizona consumers in the event an admit-
ted carrier becomes insolvent. Admitted
carriers are required to participate in the
guarantee fund by paying into it a certain
portion of premiums generated in this
state. If an admitted insurer becomes insol-
vent, the fund takes over and covers that
carrier’s claims, up to a certain amount of
per-claim limit. Currently, the guarantee
fund provides a per-claim limit of
$100,000.

Non-admitted insurance companies are
not fully licensed and regulated here but
are still permitted by the DOI to write cer-
tain types of policies within the state. Non-
admitted carriers are sometimes called “sur-
plus” carriers, which refers not to the
amount of coverage but to the type of
insurance they are permitted to write. Non-
admitted or surplus carriers do not partici-
pate in the guarantee fund, and the DOI
can control them to a lesser extent than it
can for admitted carriers. For example, if an
admitted insurer violates DOI regulations
or falls below a required level of capitaliza-
tion, the DOI can suspend its authority,
revoke its license or move to place the car-
rier into receivership. The same is not true
for non-admitted or surplus lines carriers.

Risk Retention Groups. Another type of
entity offering LPL coverage is a risk reten-
tion group. Risk retention groups are
unique in that their existence is authorized
by federal law, whereas other insurance
companies are generally authorized and
regulated exclusively by state law. Risk
retention groups are not fully regulated by
the DOI and are even less subject to the
state’s control and oversight than non-
admitted carriers. Most important, RRGs
may not participate in the state guarantee
fund. It may therefore be prudent before
purchasing a policy from an RRG to verify
its industry rating and financial history.

Mutunl vs. Stock. Finally, an insurance
company may be referred to as a “mutual”
or a “stock” company. As a practical matter
it makes little difference, but a mutual
insurance company is owned by all its poli-
cyholders collectively, whereas a stock
insurer is owned (like any corporation) by
its sharecholders. Mutual carriers sometimes
pay dividends to their policyholders, but
the dividend amount is usually negligible,
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and the policyholder’s ownership
interest disappears when the insurance
policy terminates.

The LPL insurance market generally follows
the cycle of the property and casualty insur-
ance market; it is described as a “hard” mar-
ket when premiums are higher, coverage is
more narrow and insurance carriers are able
to select more attractive risk profiles for
their books of business. A “soft” market
describes the part of the cycle when policy-
holders are easily able to obtain coverage,
policies provide “bells and whistles” to
make them more attractive and carriers are
more flexible and competitive when pricing
coverage.

Whatever the location of the LPL mar-
ketplace on the hard—soft continuum,
lawyers and law firms have the option, when
purchasing coverage, of doing so directly
from the carrier or going through an insur-
ance broker or agent. Both options have
advantages and disadvantages, and the
method one chooses seems to be a function
of time and personal preference.

Direct Purchasing. In today’s marketplace
it is relatively easy to locate, learn about and
communicate directly with the various
insurance carriers that offer legal malpractice
insurance. The Internet is useful for this
purpose and many LPL insurers permit
lawyers and law firms to submit applications,
obtain quotes and even purchase policies
online. By purchasing directly, a lawyer also
can avoid the added cost of a commission,
which a carrier pays to a broker or agent for
placing its policy. In a hard market charac-
terized by higher premiums, buying directly
might save premium dollars.

Another advantage is that buying a poli-
cy directly from the carrier exposes a poten-
tial policyholder to the company’s customer
service practices before buying its product
or experiencing a claim. If you are applying
for coverage directly, take advantage of this
opportunity by inquiring about the compa-
ny’s structure, ownership and insurance or
financial industry ratings. It is also wise to
ask whether the carrier employs in-house
claims attorneys or uses outside adjustment
agencies to handle its claims.

CHOOSING AMONG POLICIES

Insurance Brokers and Agents. Purchasing
coverage directly may save premium dollars,
but getting the most out of that process
requires a great deal of time and effort such
that using a professional is a better option.

Insurance brokers are professionals
licensed to assist consumers in locating and
purchasing insurance coverage. Generally
speaking, insurance brokers have knowl-
edge of and access to several different carri-
ers, whereas unless they are “independent,”
insurance agents typically represent one par-
ticular insurance carrier. Insurance agents
usually do not represent the insurance con-
sumer, but rather they are agents of the
insurance company or companies whose
products they offer.

Because they have access to several dif-
ferent carriers, insurance brokers can help
you shop around for the best coverage and
the best premiums. They can help you apply
for coverage, compare policies and obtain
competing quotes. An experienced profes-
sional can also help a law firm address a neg-
ative claims history or risky practice profile,
which is especially useful in a hard market.
The expertise provided by an experienced

Before commatting your preminm dollars to a specific insurance carrier ov policy, it is useful to compare the
important features that might make one of those policies move desivable to you than another. The following items can be used
as a checklist to help you identify key provisions and compare the policies under consideration.

Definition of “Professional Services”: Do any of the defini-
tions exclude activities particular to your practice? Is one more
restrictive or expansive than the others?

Definition of “Insured”: Does the insuring clause or defini-
tions section exclude independent contractors? What does the
language say regarding new hires? Some policies automatically
cover new hires until the next policy period without additional
premium charges.

Disciplinary Proceedings: Typically, disciplinary proceedings
do not fall within the definition of covered claims or are specif-
ically excluded from coverage. However, many carriers now
offer an expense allowance for defense of disciplinary or other
administrative proceedings.

Participation in Choosing Defense Counsel: Some policies
require an insured to accept the lawyer chosen by the carrier, or
require you to select defense counsel from the carrier’s pre-
approved panel. Other carriers are more flexible on this impor-
tant feature.

Settlement Rights/Consent Clause: All LPL policies grant
the carrier the right to settle but have some version of a consent
clause. The harshest (to the consumer) is a “hammer clause.” If
a policyholder withholds consent to settle, a hammer clause lim-
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its the carrier’s exposure to the amount it could have settled
for, but for the policyholder’s refusal to consent. In other
words, by refusing to settle, the insured assumes the risk of
uncovered exposure if a verdict exceeds the amount the carrier
could have settled for.

Exclusions: Although different LPL policies are usually con-
sistent in what they exclude from coverage, it is still important
to scan the exclusions and identify any important clauses before
committing to a particular policy.

ADR: Some carriers reduce the policyholder’s deductible if the
insured agrees to mediation and mediation resolves the claim.

Trial Expense Allowance: Does the policy provide an expense
allowance that pays the insured lawyer for days he or she is
required to attend depositions or trial?

Extended Reporting Periods/Tail Cover: While all claims-
made carriers provide from some extended reported period,
some offer free tail periods on a lawyer’s disability or retirement
from the practice. Legal malpractice carriers vary greatly in
their treatment of availability, cost and duration of extended
reporting endorsements, so this is one concept new policy-
holders should be aware of when shopping for malpractice
insurance.
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broker may therefore result in your
selection of better coverage at a more
competitive premium than you would oth-
erwise obtain directly. Most important, a
knowledgeable broker or agent will have a
full understanding of how claims-made cov-
erage works and can help you identify the
carrier and policy most suited to your par-
ticular risk profile.

Unfortunately there is no magic formula

designed to help lawyers choose the “cor-

rect” policy limit or deductible. An insur-

ance policy, after all, is little more than a

contract for the transfer of risk; the more

risk transferred, the more costly the con-
tract. There are, however, three primary
considerations when choosing limits:

1. What is the most likely size (in dollars)
of any particular risk?

2. What is the risk of multiple claims in a
single policy period?

3. How much risk can you afford to
retain by way of a deductible or self-
insured retention?

The first consideration refers to the
“per-claim” policy limit. A law firm should
factor into this choice the amount of pro-
tection it wants to provide for its assets and
the relative dollar value of the cases it han-
dles.

The second consideration pertains to
how much “aggregate” coverage a lawyer
chooses to buy. The aggregate limit refers
to the maximum amount the carrier will pay
for multiple claims made under that partic-
ular policy. Most LPL carriers offer split
limits—that is, a greater amount of “aggre-
gate” limit than the “per-claim” limit. You
might therefore choose limits of $1 million
per claim, $1 million aggregate, or a split
limit of $1 million per claim, $3 million
aggregate.

The factor—choosing  a
deductible—deserves greater discussion. A
policyholder’s deductible is the amount the
policyholder is required to pay (i.c., the risk
the insured retains) before the carrier’s obli-
gation to pay kicks in. Because there are
important differences among carriers and

final

policies in treatment and
application ~ of  the
deductible, it is essential
to know how the
deductible works under a
particular policy and
when the deductible obli-
gation is triggered. You
may be able to purchase a
policy that applies your
deductible to indemnity
payments only. In that
case, your deductible obli-
gation will only be trig-
gered in the event of a set-
tlement or adverse judg-
ment against you.

One of the
important and valuable

most

aspects of LPL insurance
is that it provides not only
indemnification for, but
also defense of, malprac-
tice claims. According to
data compiled by the
American Bar Association Standing
Committee on Lawyers’ Professional
Liability, published in the PROFILE OF
LEGAL MALPRACTICE CLAIMS 1996-1999,
an overwhelming 74 percent of legal mal-
practice claims files were closed without any
indemnity payment. The Standing
Committee collects and publishes data
every five years from several malpractice car-
riers who participate voluntarily in the
study. Because so many legal malpractice
claims are successfully defended, whether
your deductible applies to defense expenses
is an extremely important consideration.

It is also important to know whether the
policy limits you purchase are in addition
to, or exclusive of, your deductible. For
example, with a $100,000 per-claim policy
limit, the carrier may be required to pay
$95,000 after your $5,000 deductible is
satisfied, or it might be obligated to pay
$100,000 after your $5,000 deductible is
satisfied. The answer to this important
question is usually found in the insuring
clause or definitions section of your policy.

Finally, it is absolutely essential to know,
before choosing policy limits and purchas-

Section

Several excellent vesources ave available to provide
information on the many differences among LPL policies
and the carriers who write them.
° One of the most exhaustive r
MALPRACTICE:
PURCHASING LEGAL MALPRACTICE INSURANCE. The
Law OFFICE GUIDE includes a detailed comparison of

THE L OFrFICE GUIDE TO

LPL carriers and policies and constitutes a compre-
hensive guide for purchasing LPL coverage. It is com-
piled and updated annually by Editor-In-Chief Ron

Mallen in conjunction with other lawyers at Hinshaw

& Culbertson LLP and is published by Thomson
West. Its cost is $73.50 (http://west.thomson.com).

In addition, the ABA Law Practice Management
in 2004 published THE ESSENTIAL
FORMBOOK—COMPREHENSIVE MANAGEMENT TOOLS
FOR LAwYErs, VoL. IV, authored by Gary A.
Munneke and Anthony E. Davis, which explains in
much more expansive fashion the concepts intro-
duced in this article. The FORMBOOK costs $199.95
(www.abanet.org/abastore).

ing a policy, whether there is an allowance
for defense costs outside (in addition to) the
policy limit, or if defense expenses are
included within the policy limit. Most
lawyers are familiar with the concept of self-
consuming or “burning limits” policies.

With self-consuming policy limits, the

amount your carrier spends defending a

claim reduces, on a dollar-for-dollar basis,

the limits available to pay for any verdict or
settlement. Some carriers offer both types
of policy, and some carriers offer a separate
expense allowance outside the policy limits.

To summarize, before committing to a
policy, you should know the answer to the
following questions:

1. Do defense expenses reduce the
amount available for indemnification,
or is there a separate expense allowance
(i.e., is this a burning limits policy)?

2. Does the carrier offer an “indemnity-
only” deductible, so that defense
expenses will not trigger your
deductible obligation?

3. Is your policy limit in addition to or
does it include the deductible (i.e.,
how much coverage are you buying)?
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