EYE ON ETHICS

by David D. Dodge

Inadvertent Disclosure Revisited
In previous articles1 that predated new ER

4.4(b),2 we
reviewed the ethical course you were supposed to follow if you ever
received documents through discovery, correspondence or otherwise
from opposing counsel that were clearly sent to you inadvertently. This
includes correspondence between opposing counsel and her client, litigation strategy summaries, interoffice correspondence between co-counsel
and the like.
Prior to the adoption of new ER 4.4(b) in Arizona, it was suggested
that all lawyers follow the aspirational though somewhat vague guidelines
articulated in an ethics opinion from the American Bar Association,3 subsequently adopted in Arizona.4 This opinion concluded that a lawyer who
New this receives privileged or confidential documents sent by mistake should (1)
month on refrain from examining the materials, (2) notify the sending lawyer of the
p. 52: receipt of those materials and (3) abide by the instructions of the send“Bar Counsel ing lawyer concerning their disposition.
Insider,”
These guidelines were often criticized as exulting the rights of a careinsights from less lawyer over the receiving lawyer’s own obligations of zealous reprethe State Bar’s sentation to his client. Other state ethics opinions flatly disagreed with
own Lawyer them.5
Regulation
The ABA relaxed its stance somewhat in a 1994 opinion,6 stating that
Department the obligation to stop reading the misdirected document was not
attorneys. absolute, and that the materials did not have to be returned to the sending lawyer immediately. There remained a lingering feeling among many
Ethics lawyers, however, that they could be faulted by one side or the other
Opinions and regardless of what actions were taken, and the rules concerning inadverthe Rules of tent disclosure remained unsettled.
Professional
Then, on Dec. 1, 2003, new ER 4.4(b) became effective. This proviConduct are sion, consisting of a single sentence, was added to the existing ER 4.4
available at dealing with the lawyer’s obligations to respect the rights of others. ER
www.myazbar. 4.4(b) states that a lawyer who receives a document he knows or reasonorg/Ethics
ably should know was sent by mistake needs only to notify the
sender promptly and to preserve the status quo long enough so
that the sender has a reasonable opportunity to take “protective
measures.”
Note that the actual rule itself does not require the receiving
lawyer to stop reading the material. Comment 2 to ER 4.4, on
the other hand, states that the receiving lawyer is “required” to
stop reading the document as soon as it is clear that it was sent
inadvertently. This is an “Arizona-specific” requirement that is
not found in the Comments to Model Rule 4.4(b), as it was
adopted by the ABA, and is not mandated under the newest
ABA opinion on the subject, which only requires prompt notification to the sender of the situation.7
Neither the new Arizona ER nor the Comment answer the
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Arizona’s ethics rules. On the other hand, neither the new
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Arizona ER nor the Comment requires the
receiving lawyer to blindly follow the directions of the sender upon notification of the
situation. The requirement of prompt notification to the sender is crystal clear, as is the
admonition to maintain the status quo until
either an agreement can be reached
between counsel about what to do or a
court order can be obtained.
Even with new ER 4.4(b), questions
concerning whether the sending lawyer has
waived the attorney–client privilege or the
work product defense will still persist. For
your part, however, as the recipient, your
ethical “safe harbor” is to (1) stop examining whatever it is that you suspect was misdirected, (2) call opposing counsel and (3)
do not do anything with the document(s)
until the sender has had reasonable time to
take protective measures. Violation of these
provisions could subject you to sanctions
AT
and/or a Bar complaint.8 AZ
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