The Expert Withess
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Mediation Success
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In my experience, it is the rare mediation where a party invites its expert
witness to participate in mediation. Is it something I would recommend
in every case? Clearly, no. Can it be a game changer in the right case?
From this mediator’s perspective, definitely yes. This article addresses
the important considerations in determining whether to involve your

expert witness in mediation.

Before Bringing

an Expert

Witness to

Your Mediation

Even before deciding whether to bring
your expert witness to mediation, it is al-
ways a good idea to involve him or her in
the pre-mediation process. To
effectively advocate your po-
sition in mediation, you need
to have an excellent grasp of
all the technical and scientif-
ic issues that will be discussed
during the process. Involving
your expert witness in your
pre-mediation preparation en-
sures you will be fully prepared.

An experienced expert wit-
ness also can bring value by
helping you select the right
mediator for your case. To
assure the best possible medi-
ation outcome, selecting the
right mediator with appropri-
ate knowledge and experience
of the technical or scientific is-
sues that will be discussed is critical. Often,
your expert witness will have had prior ex-
perience with potential mediators and can
provide you with valuable insight in select-
ing the right one for your case.

Another very important consideration
before bringing your expert witness to me-
diation is the potential for waiver of con-
fidentiality or work product by premature-
ly disclosing the expert witness’s or your
work product to the opposition if the case
does not settle at mediation. You need to
be mindful of this potential pitfall. Make
certain you evaluate what information to
provide your expert witness to review if you

intend to bring him or her to mediation.
It is strongly recommended that you label
all information provided to your expert
witness prior to mediation “for settlement
purposes only” or similar limiting language.
An expert witness who has been provided
access to the parties’ mediation statements

If you have confidence
in your expert withess,

you should relish the

opportunity to
demonstrate the

strength of your case.

also should understand that information
contained in these memoranda may not lat-
er be used by the expert witness in future
reports or testimony.

While most states have statutes pro-
tecting communications occurring during
mediation, it is still a good idea to discuss
these issues with opposing counsel and the
mediator prior to mediation. This ensures
there is clear understanding and agreement
on how communications will be protected
going forward. This is particularly import-
ant when involving third parties, such as
expert witnesses, in mediation.

Apprehension about bringing your ex-

pert witness to mediation usually centers
around the concern that if the case does not
settle, you will have prematurely disclosed
your case to the opposition. However, with
today’s mandatory disclosure rules, this
concern is largely a non-factor. Also, con-
sider this: If you brought your expert wit-
ness to mediation and the case
did not settle, it may be because
your expert witness was not as
effective as you thought he or
she might be. Better to learn
this in mediation than in trial.
Apprehension about expos-
ing your expert witness to the
opposition in mediation also
ignores the reality that the vast
majority of your cases will set-
tle before ever getting to trial.
Furthermore, if you have con-
fidence in your expert witness,
you should not fear exposing
him or her in mediation; rath-
er, you should relish the op-
portunity to demonstrate the
strength of your case—not only
to the opposition but also to the mediator.
Having your expert witness participate in
mediation can enhance your credibility and
send a strong message to the opposition
and mediator that you have confidence in
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Your Mediation Success

your case. It also demonstrates that you are
clearly invested and prepared for the medi-
ation.

So, when should you consider bringing
your expert witness to mediation? There is
no hard and fast rule for making this deci-
sion. Rather, each case should be evaluated
on its individual facts. Certain-
ly, if your case involves tech-
nical or scientific issues, there
can be substantial benefit to
bringing your expert witness to
mediation. While you may feel
you have a good understand-
ing of those issues that will be
discussed, the same may not be
true of your opposition or your
mediator. Bringing your expert
witness to mediation can ensure
both parties and the mediator
have a better understanding of
your case. This is also likely to
lead to a better resolution.

Involving your expert wit-
ness in mediation is particularly
beneficial when cases are medi-
ated pre-suit, or very early in the
litigation process. A well-prepared expert
witness can save you time and expense by
clearly identifying the key facts and issues
in dispute. They may separate advocacy and
emotion that lawyers and clients typically
focus on in mediation, and provide a more
objective analysis of the case. A well-pre-
pared expert witness also can provide valu-
able assistance in educating the opposition
of the weaknesses in their case or by pro-
viding damage models, repair protocols, or
other recommendations to facilitate case
resolution. Finally, your expert witness can
assist counsel and the mediator in diftusing
unreasonable client or opposition expec-
tations, and focus the parties on a realistic
resolution of the case.

Still on the fence about involving your
expert witness in mediation? Consider this:
How many times have you had a mediation
break down because a technical or scientit-
ic issue was raised that you could not ade-
quately explain, did not anticipate, or did
not have an answer to? How many times
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have you felt frustration that your mediator,
or the opposition, did not fully understand
the strength of your case or the weakness in
the opposition’s case? Having your expert
witness participate in mediation can elimi-
nate these pitfalls from derailing the media-
tion or maximizing your settlement.

Prepare your expert
for mediation just as
you would your client.
Never assume your

expert witness will be

familiar with the

mediation process.

So how do you know when to consider
bringing your expert witness to mediation?
There are a number of practical consider-
ations to evaluate before answering this
question. Will it be cost-effective? Are the
issues your expert witness has opined on
so technical or scientific that your media-
tor and the opposition would benefit from
further explanation and analysis? Are you
completely confident in how your expert
witness will present and in his or her opin-
ions to expose your expert witness to the
opposition’s scrutiny during mediation?

You’re Bringing

an Expert
Witness—Now What?

It is recommended that you broach the
subject of bringing an expert witness in
advance of the mediation, first with op-
posing counsel, then with the mediator.
It is important that both parties and the
mediator agree on whether expert witness-

es will participate in mediation and, if so,
what role they will play. This allows the me-
diator to better control the mediation by
limiting the expert witness and counsel to
the expert witness’s intended role. It also
may prevent your mediation from ending
prematurely, because the other side did not
know or anticipate that you
would bring your expert wit-
ness to mediation, resulting in
the opposition feeling unpre-
pared, blind-sided, or unfairly
attacked.

Assuming you cross the
hurdle about bringing your
expert witness to mediation
and the mediator and oppos-
ing counsel agree to allow your
expert witness to participate,
the question then becomes
how to effectively use your
expert witness in mediation.
The most common way is to
have your expert witness make
a presentation in an opening
joint session with the mediator
and the opposition. If done
right, this can have a powerful impact. It
allows you to set the tone for the mediation
and it demonstrates your preparation and
your belief in the strength of your case. In
cases involving highly technical or scientific
issues, it can ensure the mediator and oppo-
sition have a clearer understanding of your
case from the outset, saving valuable time
to focus on resolution of the case.

It is also important to prepare your ex-
pert for mediation just as you would your
client. Never assume your expert witness
will be familiar with the mediation process.
Your expert witness can sabotage your best
intentions if he or she does not understand
the role you want him or her to play during
mediation.

It is critical that you educate your ex-
pert witness on your expectations for their
participation in mediation. Will they sim-
ply observe and listen, and be available to
educate you and answer your questions
during private caucus sessions? Is it your
intention to have your expert witness make
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a presentation in a joint session? If so, have
you carefully prepared your expert witness
for the presentation? Are you confident
enough in your expert witness to allow him
or her to engage in face-to-face discussion
with opposing counsel, any opposing ex-
pert, if one is present, or with the mediator?

You also should educate your expert
witness about your mediator’s experience,
mediation style and subject matter knowl-
edge. Similarly, it is important to educate
your expert witness about opposing counsel
and client. Preparation is the key to success.

What if the Case Does
Not Settle?

Was the decision to involve your expert wit-
ness at mediation a poor one? Not neces-
sarily. There are still benefits to be derived
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Educate your expert witness about

opposing counsel and client.

Preparation is the key to success.

from bringing your expert witness to medi-
ation. In all likelihood, with the assistance
of a well-prepared expert witness, the issues
that remain in dispute after mediation will
likely be substantially narrowed, resulting
in more focused discovery and considerable
savings in time and expense before the case
is finally resolved.

Another benefit to having your expert
witness participate in mediation is that you
have the opportunity to test your expert
witness’s opinions before they are finalized
for trial. Particularly if the technical or sci-
entific issues are novel or unsettled, bring-
ing your expert witness to mediation can
provide you with valuable feedback on the
merits of your case. It also can be an ef-

fective strategy for learning the strengths
and weaknesses of your opponent’s case
and allow you time to modify your case
strategy for trial.

Final Thoughts

In the proper case and with the appro-
priate preparation, bringing your expert
witness to mediation can be a powerful
weapon in your mediation arsenal. The
next time you sit down to prepare for
mediation, consider inviting your expert
witness to the party. It may just make the
difference in whether your mediation is a
success. B
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