EYE ON ETHICS by David D. Dodge

Do Our Advertising Rules Need an Upgrade?

How do the
Internet and social
media fit within

rules that worked

30 years ago for

mailers, billboards,

TV and radio ads?

I must admit that rm
not a fan of much of the advertising
I see lawyers doing nowadays. And
it doesn’t make me feel any better
to know that I’'m not the only law-
yer who objects to what he sees on
television and elsewhere: According
to a recent study done by the Asso-
ciation of Professional Responsibility
Lawyers (APRL)," most complaints
about lawyer advertising come from,
you guessed it, lawyers.?

The purpose of regulating lawyer
advertising is, of course, to assure
that consumers of legal services
receive accurate, non-misleading
information about services the pro-
tession offers to the public. In order
to do that, we have four sporadically
complex ethical rules, with 20 para-
graphs of Comments, set forth on

reprimanded after he used his Google
AdWords account to have his firm name
and ad appear whenever an Internet
user entered the name of a timeshare
company against which one of Mr.
Naert’s clients had filed suit, as well as
the names of opposing counsel. Mr.
Naert’s ad said, “Timeshare Attorney

in SC- Ripped off? Lied to? Scammed?
Hilton Head Island, SC Free Consult,”
which resulted in a bar complaint. The
South Carolina Supreme Court found
Mr. Naeth’s actions were in violation

of South Carolina’s Lawyer’s Oath?
requiring civility and integrity in dealing
with opposing parties and their counsel
and thus were considered “Misconduct”
under South Carolina’s Rules of Profes-
sional Conduct.’

North Carolina lawyer David J.
Turlington III, undaunted by a North
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and the Rules | objections to the contrary notwithstanding, I don’t sense that any of the it is a violation of that state’s version
of Professional | advertisements I consider distasteful are actually false or misleading. If of ER 8.4(c) to use rival Lawyer A’s
Conduct are | they were, they would be in violation of ER 7.1 (Communications Con- name as a keyword in Lawyer B’s
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misrepresentation.

What has many lawyers concerned, however, is the way
technology (i.e., the Internet and social media) sometimes
does not fit within rules that worked 30 years ago for mail-
ers, legal directories, billboards, TV and radio ads and the like,
resulting in problems for lawyers they didn’t see coming. One
example is the use by lawyers of what is known as “keyword
advertising.” Google AdWords employs an Internet marketing
technique in which the advertiser places bids for “keywords.”
When an Internet user searches those keywords, the advertis-
er’s name and message appear as a result of the search, and
Google gets paid every time a user “clicks” on the advertiser’s

Mr. Turlington,” finding that his
purchasing of keywords through
Google’s AdWord program so that his
ad appeared whenever someone “goo-
gled” other lawyers’ names, names

of other law firms, and names of
certain judicial officials was essentially
“dishonest” and therefore a violation
of North Carolina’s version of ER
8.4(c).

While competitive keyword adver-

message. Some lawyers were quick to catch on to this form
of advertising, bidding to get their names and qualifications
before a potential client searching for information on certain
problem products or diseases.® It wasn’t long, however, before
some lawyers saw other opportunities, not specifically prohib-
ited by the advertising rules, but which got them in trouble
nevertheless. Consider the following:

tising hasn’t made much of a hit in the
Carolinas, others argue that it is benefi-
cial for consumers and in accordance with
existing laws.* Whatever Arizona will ulti-
mately decide on this issue, assuming it
does, the situation underscores the con-
clusion arrived at by APRL that, when it
comes to lawyer marketing and protecting
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¢ South Carolina lawyer Zachary Steven Naert was publicly
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the public, we only need rules
that prohibit false and misleading
advertising (like ER 7.1) and that
prohibit conduct that involves dis-
honesty, fraud, deceit or misrep-
resentation (like ER 8.4(c)). The
APRL study concludes that the rest
of the often complex rules covering
what a lawyer’s advertisement must
state and contain’ differ between
the states (causing problems for
lawyers with multistate practices),
are unevenly enforced, are often
more of a burden for the lawyer
than a protection for the consumer,
and can be covered by sclected
explanatory Comments to ER 7.1.
(It should be noted here that our
State Bar undertook a study in 2008
to see what, if any, changes should
be made to the advertising rules.
Minor changes were suggested but
never acted upon. In the Lawyer
Communications and Regulation
Subgroup’s report to the Board of
Governors, not a single reference
was made concerning the effects of

the increasing use of social media on
lawyer marketing or of the need to
modify the rules to accommodate
them.)

While APRL’s proposals prob-
ably wouldn’t have helped Messrs.
Naert and Turlington, they would
encourage the profession to focus
on the fact that the rules were always
intended to protect the public from
false and misleading marketing.
APRLD’s suggestions would allow
sufficient “wobble” in the lawyer
advertising rules to accommodate
the innovations that technology
has brought to our profession and
still provide for regulating the many
ways it chooses to show its face to
the public. E
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