EYE ON ETHICS

by David D. Dodge

When Does a Prospective Client Become the Real Thing?
A recent case from Alabama points out the poten-

tial problems lawyers face when, after what might be regarded as an
unsuccessful initial interview with a potential client, a court holds that a
client–lawyer relationship
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Ethics Opinions the church. As a lawyer for opposing parties in the same matter, the
and the Rules lawyer would have had an obvious conflict of interest.
of Professional
When the insurance company interpleaded the money and the lawyer
Conduct are appeared in the case representing the church, the contractor, now repreavailable at sented by other counsel, moved to disqualify the lawyer and his firm. In
www.azbar.org his defense, the lawyer argued that he had never formed a client–lawyer
/Ethics relationship with the contractor because he only met twice with him
briefly and because he had informed the contractor, at the end
of the second meeting, that he couldn’t represent him in the
matter. Noting that the lawyer billed the contractor and was
paid for the consultations and that he never warned the contractor of the lawyer’s potential and immediately obvious conflict of
interest, the court stated that a client–lawyer relationship may
arise even before the client formally retains his chosen attorney
if the client has formed a reasonable subjective belief that he was
consulting the lawyer for the purpose of obtaining legal advice.
Arizona authorities are in accord on this point.2
Because the contractor had to hire other counsel, the Alabama court viewed him as a “former client” of the lawyer, disqualified the lawyer from representing the church under Alabama’s counterpart to Arizona’s ER 1.9 (Duties to Former
Clients), and imputed the disqualification to the lawyer’s entire
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1.18 (Duties to Prospective Client), the rule
that was adopted in Arizona in 2003 as ER
1.184 and that presumably would be the
place where an Arizona court would begin
its analysis of the situation. The issue would
be: Had the relationship between the lawyer and the contractor progressed to a point
where the contractor could be regarded as
having established a client–lawyer relationship so that the lawyer’s refusal to consult
with him any longer made the contractor a
“former client” as contemplated in ER 1.9?
Or was he simply a former “prospective client” as defined under ER 1.185? The difference can be important.6
Thus, if the individual who conferred
with the lawyer (the contractor) is regarded
as a former client after the lawyer said he
could not represent him, the lawyer could
not by virtue of ER 1.9(a) represent
“another person” (the church) whose interests are adverse in the same or substantially
related matter. And the lawyer’s conflict
of interest would be imputed to the other
members of his firm by virtue of ER 1.10
(Imputation of Conflicts of Interest: General Rule). This is exactly what happened in
the Alabama case.
On the other hand, assuming we are in
Arizona, if the situation is viewed as one
involving a “prospective client” (more
accurately, a “former prospective client”) as
described in ER 1.18, a lawyer who has not
received information during the consultation that could be significantly harmful to
the former prospective client (the contractor) in the matter will not be disqualified
from representing the adverse party (the
church) but must keep confidential any
information he learned from the consultation. However, if the lawyer has received
information during the consultation that
could be significantly harmful to the prospective client if used against him in the
matter, ER 1.18 provides for the lawyer’s
disqualification.7 Even then, the worst-case
scenario for the lawyer’s firm would be that,
after the contractor has presumably hired
another lawyer to press his case against the
—continued on p. 57
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church, the disqualified lawyer could be screened
from any participation in the case, thereby allowing any of the other lawyers in his firm to continue representing the church, their longtime
organizational client.8
In view of these considerations, the distinction between a person being held to be a former
client under ER 1.9 or as a former prospective
client under ER 1.18 can result in important consequences for a law firm.
What we as lawyers need to avoid is finding
ourselves in the Never-Never Land of having to
have a court make the “former versus prospective client” decision for us. It’s obviously wise
to make sure potential clients understand that
you will not be their lawyer until the required
engagement letter setting forth the scope of
your engagement and the basis for your fees and
expenses is communicated to them in writing.9
In addition, if you haven’t had time to do a conflicts check before that first meeting, Comment
[5] to ER 1.18 advises, “In order to avoid disqualifying information from a prospective client,
a lawyer considering whether or not to undertake
a new matter should limit the initial consultation
to only such information as reasonably appears
necessary for that purpose.”
And if it’s a “No-Go” with the prospective
client, whatever the reason, a nonengagement
letter that doesn’t discuss the relative merits of
the case should definitely be considered.10
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