EYE ON ETHICS

by David D. Dodge

Impliedly Authorized Disclosures
We should all be familiar

with the ethical rule that
requires us to keep confidential all “information relating to the representation” of a client.1 However, we are allowed to disclose such information
to others if the client gives her “informed consent”2—such as when a
client’s creditor calls you for information about the progress of a lawsuit
it hopes will provide a recovery that will help pay the indebtedness, or
when you receive a request for an update from
your client’s father, who is paying your fees for
representing his daughter in her divorce case.
These would be considered requests for information relating to the representation that would
otherwise not be allowed to be disclosed.
There is another category of confidences recognized in ER 1.6 that includes information that
lawyers are permitted to disclose to others without getting the client’s consent if “the disclosure
is impliedly authorized in order to carry out the
representation.” An obvious example would be
discussing your client’s case with one of your
more experienced partners. The thought here is
that your client would welcome (and may even
expect) additional assistance from members of
the same team if it advanced his cause, and
Ethics Opinions wouldn’t expect to have to give you his informed
and the Rules consent before it was sought.3
Other situations are not quite as obvious and
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www.azbar.org • Consulting with other lawyers outside the firm. The general rule
here is that client consent is not needed in situations where the con/Ethics
sulting lawyer reasonably believes the disclosure will further
the representation by obtaining the consulted lawyer’s experience or expertise for the benefit of the client.4 The implied
authorization is limited, however. The consulting lawyer cannot make disclosures that waive the attorney–client privilege
and should seek the consulted lawyer’s acknowledgment that
what is going to be discussed will be held in confidence. Most
problems can be avoided by having the consulting lawyer use a
hypothetical situation that doesn’t reveal the identity of the
client or others involved in the representation.5
• Using contract lawyers and other outside professionals.
If “outside” or contract lawyers (“temps”) are used to assist
in the matter and work under the direct supervision of the
client’s lawyer, client consent is generally not required for
disclosures of information relating to the representation.6 On
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and the like. In all cases, the lawyer is
expected to take measures to ensure that
the client’s information is protected.
• Clients with diminished capacity. ER
1.14 (Client with Diminished Capacity)
deals with clients who, because of age
(very young or very
old), mental impairment “or for some
other reason,” are
not able to make
adequately considered decisions
regarding the representation. In these
situations, when the
lawyer reasonably
believes the client
may be at risk of
some harm, the
lawyer is allowed to
take protective
action and is
impliedly authorized
to reveal, without
the client’s consent,
otherwise confidential information concerning the representation, but only to
the extent reasonably necessary to protect the client’s interests.7
• Deceased clients. It is well established
that a lawyer’s duties under ER 1.6
continue after the client’s death.8 The
same applies for the attorney–client
privilege.9 Of course, the client’s consent to disclose information is not
going to be obtainable, so an implied
authorization has been recognized as
long as the lawyer reasonably believes
that the deceased client would have
wanted or expected disclosure, particularly where it would be in furtherance
of the client’s interest in settling the
estate. The general rule does not apply
where the information is sought by an
estranged spouse or other party in a
domestic relations case, and in any
other situation where contested claims
are being made against the estate.10

Lawyers must
be mindful of

confidentiality rules
whenever they
disclose

information relating
to representation.
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There are other situations where confidential client information is allowed to be
disclosed, such as cases of jointly represented clients, where the lawyer seeks ethical
advice or where there is a dispute with a
client. These are generally covered by other
rules.11 The bottom line is that lawyers need
to be mindful of the confidentiality rules
whenever an occasion may call for disclosure of any information relating to the representation of a client. AZ
AT
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