Sex, Lies and Divorce Mediation
by Judith M. Wolf

Divorce mediation is undoubtedly one of the fastest-growing areas of alternative dispute resolution (ADR).
It is probably also the least understood. This article will attempt to define mediation in a family law
context. It will seek to dispel many of the myths surrounding divorce mediation and to answer the questions
frequently asked by attorneys and potential clients.

The resolution of domestic disputes through consensus, negotiation and settlement is as old as the tribal
council. It has, apparently, taken us decades to catch on. Many divorce lawsuits turn into ugly, highly
adversarial proceedings. In 1973, when Arizona began granting “no fault” divorces, the goal wasto remove
the shame and guilt from divorce, especially from the public divorcetrial. In practice, that has not been the
case. Parents in custody matters accuse one another of abuse and neglect. Domestic relations judges gossip
that neither party in the divorce trial tells the truth. Whether legally relevant or not, courts read pleadings
about “the other woman,” “mommy’ s boyfriend” and who coerced whom to commit tax fraud. Sex and lies
are sadly a part of everyday life for the divorce bench and bar. Divorce mediation is one attempt to
discourage the deceit and diffuse the negativity.

In divorce mediation, a neutral facilitator meets with the divorcing parties to assist them in managing
and organizing a settlement. The model of co-mediation has been very successful in this context: most
often a mediator who has a legal background working with a mediator with mental health strengths. Most
professionals agree that gender balance is best achieved in a co-mediation with male and female mediators.

Divorce filings have increased substantially in Arizona over the past ten years and it takes longer than
ever to complete a litigated divorce. Post-decree filings have increased as well. Mediation can be used by
previously divorced parties to resolve modification issues or issues of enforcement. Although mediation
doesn’t always resolve disputes incident to a divorce or post-decree situation, it is a viable alternative to
litigation.

Although mediation is often compared with other ADR methods, it is important to distinguish it —
especially from arbitration and the settlement conference. In arbitration, the neutral arbitrator serves as a
judge, listening to the evidence and the arguments of the attorneys and rendering adecision. The decisionis
the arbitrator’s view of how the divorce issues should be resolved. In mediation, it is the parties' agreement
that controls. The settlement conference, although more similar to mediation than is arbitration, also has
some distinct differences. The settlement conference generally occurs when a case is advanced, but
sometime prior to trial. By that time the parties, and their attorneys, have often become positional and
polarized, and, in many instances, informal settlement discussions have taken place and failed. The
settlement judge must recognize that emotions, and by that time, the stakes, run very high for both parties.
The judge will often invite each side to make an opening statement before negotiations begin. That offers
each party an opportunity to state his or her case as optimistically as possible, before entertaining
compromises which may be introduced by the settlement judge. Mediation is distinct from a settlement
conference in that the parties are generally not as positional and may in fact be unclear or uncertain as to
what their independent view on any given issue may be. Mediation often occurs very early in the life of a
divorce, so that creative options have not yet been considered, and discarded.

At the first mediation session, the mediator hdpsthe divordng partiesidentify theissuesto beresalved, and hdpsto
generate draegiesfor resalving them. Theissues could indude cugtody, access or vigitation, child support, Joousal maintenance,
property divison and thevauation of assas Itisoften advisshletoindudeinput from other professondsin themediation process
If the partiesdo nat agree on theva uation of thefamily resdence, for example, obtainingamarket andydsfromared esatebroker
or gppraisng the proparty isan option. If thereisafamily busnessor professond practioe, the mediator might Suggest alist of
busnessevduatorsfrom which the parties could sect an gopraiser. Therangeof vaues provided by the busnessevaduator would
then be usad to settlethe proparty divison espectsof thecase

Thekey tomediationisthat athoughthemediator hd psthe partiesmanage, organizeand reach consenausondl of thedigouted
isues it isthe partiesthemsd veswho dedide how to gpproach theresolution of their issuesand what kind of settlement worksbest
for them.

The Advantages of Mediating a Dissolution
There are numerous reasons why mediated divorces can be an advantage for the divorcing couple.
Clearly, mediation is not for everyone. If one spouse’s agenda is vengeful, mediation may not meet that
party’s needs. If there has been domestic violence or child abuse, many professionals question whether
mediation is an appropriate avenue for resolution. If parties will not fully disclose assets and liabilities,



mediation cannot proceed. If a power imbalance between mediating parties cannot be resolved or
controlled, mediation may pose a risk to the weaker party. In most other instances, mediation is a very
viable option. The advantages are clear. Mediation is:

Effident. Resolutions abtained through mediation normally take batwean four and ten wieeks adivorce satlement obtained
through litigation, or atrid, can take up to two years Inthelitigation context, onceaPdtition for Dissolution of Marriegeisfiled, it
genardly takestwo or threemonthsto completeahearing for temporary orders discovery may consumefrom Sx moremonthsor
evenayear, and the casewill be st for trid in goproximady 18 months

Cod effedtive Mediated casesgeneraly cost from $2,000 to $4,000, compered with the cogt of treditiond litigation, which, in
complex cases, could excesd $50,000. Attorney feesarefrequently anissueof diputein litigated divorcesand post-decree metters
Itisnat unusud to haveatormey feestha excead theparties assatsdt thetimedf trid. Inmany Stuations thepousewithlessancess
tothe community fundsmay beseverdy limited in hisor her ability to wagethe disoovery war, hirethe best expart or takethecase
to trid. Tha Stuation may resut in an atorney withdrawing from representation due to non-payment of fees Even wharethe
atomey isadle or willing to work without getting peid, the fees may become the larget lighility of the community and thusthe
atormey’ snesd to setle (and get peid) may bein direct conflict with the best interest of thedient, or the nesds of the children. The
impect of thosefea rdated concamsis greatly diminished in mediation.

Convenient. Divordng partieshavetheflexibility to makegppointmentsbesed onthar schedules, nat that of thejudidd sysem.
Medigtion gopointments oocurr inthe mediatar’ soffice rather then in the courthouse:

Vduntary. Divordng partiesreach thar own agreaments— themediator isafadlitator who hd psidentify issuesand manage
aedivesoluions

Confidential. All informetion discussed or disdossd during mediationisprivate

Advantageousfor children. Mediation often providesan opportunity for thedivordng pertiesto enhancethar communication.
It dlows perants to reech mutudly acogptable and individudized agresments concerning thar children. Parents are nat diverted
from perenta dutiesbecausedf lengthy, adversaria court proceedings Parentsarenat foroed, aspart of thellitigation process tossy
Oestrudtive, harmful things about the other perert. The parents can work with the mediator to faghion aparenting plan that will
addressthedivison of custodid timeand thedlocation of legd respongihility, and thet will govem the parties rdationshiptoone
anather as parents, and to the children. The advantage of amediated parenting plan is akey issue, Snce many divorce casesin
Arizonainvolveminor children.

An emationally healthy way to get divorced. Medidioninvalvesatending totheemationd nesdsof dientsand providing for
ther finandd reguirements The open mediation process dlows parties a better opportunity to underdand their fedingsand, in
many casss, to build communication skillsthey can usein ongoing dedlings with their ex-gpouse The psychologicd agpedts of
dissolution are often ignored in litigation, because there is no pradticd way to ded with them. Thoseissues can be more egslly
acknowledged, and dedlt with, through mediation.

Creative and individualized. In mediation, the parties can araft amore aredive, individudized plan then litigation generdly
provides The domestic rdations courts are extremdy over-taxed with origind and pog-decree divorce matters. Idiosynaratic
agreamentsthat meet the Speddized nesdsand desires of divordng partiessddom find their way into theaverage divorcetrid —
there Imply ign't time. Parties who want to try imeginative perenting plans, unusud property divisons or innovative support
optionsarewd | advisad to reach those agresments during mediation. Tax implicationscan dso be handedinamore practical
and creative way through mediation.

The Mythology of Mediation

A number of myths have evolved regarding mediation — many of which are untrue, and which serve as
adeterrent to the potential user of mediation — either the client or the attorney.

Mediating parties must be able to communicate. Untrue. If parties were able to settle their disputes
without the intervention of a third-party facilitator, they wouldn’t need mediation. Most people who start
mediation cannot communicate. Their attempts at self-help have failed. They are angry, hurt, discouraged
and suspicious. It isthe job of the mediator to elicit information from each mediating party, and to manage
and organize their attempts at communication to ajoint focus — the mediated agreement.

If one party is angry, mediation won’t work. Untrue. Mediating parties frequently begin to argue during
mediation. It is the mediator’s job to keep the couple focused and on task. If necessary, the mediator will
separate the parties and conduct private “caucuses,” working with each party separately during the
mediation, to effect afinal, joint resolution of the divorce.

Women are not protected by the mediation process. Untrue. Interestingly, research conducted over the
past ten years on mediation has shown that women, as a group, are more pleased with the results of
mediation than are men. If there is a power imbalance between the parties, it is critical that the mediator
recognize the imbalance and take steps to remedy it. Most frequently, power imbalances are really data or
information inequalities. It will be important in that situation for the mediator to discuss with the less-



informed party how best to obtain that information. Often, the mediator may suggest the assistance of an
accountant and financial advisor, as well as, of course, independent legal counsel. Such options for those
support services can be offered. Generally, once that party has had professionals with whom to review the
financial information, the perceived power imbalance is rectified.

Mediation is for reconciling differences. Untrue. Mediation is not designed to bring the marriage back
together. Parties who appear for mediation have generally decided there is to be a dissolution.

Mediation is a form of counseling where everybody sits around and talks and nothing is really
accomplished. Untrue Medigtion is nat counsding. The communication that ocours among the parties and the mediiator is
ubdantive, fooused, god-directed conversttion, nat adisoussion of mariege-rdated issues and arehash of what wert wrong.

You can't mediatecomplex, large-asst divorce cases Untrue Theissuesbaing mediated arenat determinativeof thesuooess
or falure, of mediation. That has much moreto do with the skill and training of themediiator, and thedesreof thepartiesto effect
their own settlement without an edversarid process

Mediation is a waste of time and money, sinceit’s non-binding. Untrue. While it is true that mediation
isavoluntary process, it is goal-directed to a settlement of the dispute. Further, if mediation is successful it
will take far less time and cost far less than atrial.

You can’'t do mediation until all discovery has been completed. Untrue. Whileit is helpful to know the
nature and value of assets before negotiating a property division, for example, that information can and
should be obtained during the mediation process.

The Role of the Attorney

All pertiesto mediation are advisad to saek independent legdl counsd — to assst them during themediiation process and to
review the settlement documents resulting from the mediated agreement. Attorneys are also encouraged to
participate in the mediation; although in divorce mediation, it is not uncommon for parties to attend
mediation sessions without their attorneys. If you, as the attorney, are to be involved in a mediation, there
are some guidelines or suggestions that should be followed. Initially, selling the idea of mediation to a
divorce client may be difficult. Asthe advocate, you should be aware of skilled mediators whom you would
feel confident in entrusting with your client, and his/her issues. It would also be advisable to understand
some of the common criticisms of mediation, so that you can reassure your client. Obvioudly, a positive
presentation of mediation as an option will go along way in encouraging your client to be involved in and
successful in mediation. The more you, as the advocate, know about mediation, the better. Another problem
may be to sell the other party on mediation. Advocates sometimes worry that proposing mediation is
conceding weakness in their position. That concern should be alleviated by the court’s overwhelming
support of mediation and other alternative dispute resolution options.

Once the mediation has been agreed to by both sides, it should be scheduled as early in the litigation
process as possible. The attorney’s job then is to prepare the client for mediation, whether or not the
attorney will actually be present during the mediation. Discuss with the client all the issues, and facts
supporting thoseissues to detemine possble aress for credtive solutions and compromises. Evaluate whether enough discovery
has been completed to negatiate as an informed particpart. Decide whether it makes sense for an expert to attend the
session. Encourage the client to look forward to imaginative ways in which the case may be settled, rather
than backward on al the things that failed with the marriage, or that are negative about the marital partner.
Tell the client to be patient with the process. Mediating a divorce is hard work. Often clients want
something from the litigation process that cannot be satisfied — revenge. Review for the client the inability
of the judicial process — be it mediation or litigation — to satisfy that blood lust, and then reinforce the
positives of settling rather than litigating the divorce.

Divorce mediation is being recognized as a viable option to litigation in our state and around the
country. Its virtues are its non-adversarial nature, the opportunity to reduce stress on the family, especialy
the children, and to do so in a cost- and time-effective way.

The Status of Mediation in Arizona

Attorney mediatorsin Arizona have been concerned about their role in draftingdvorcerdaed documents An
inquiry wasmedetothe SateBar regarding thet issue TheBar issued Option No. 96-01 on February 7, 1996 indicating thet ER 2.2
does nat goply to an atorney mediator who adts exdusvely as aneutrd for mediating perties or who prepares a nonbinding
memorandum of understanding if full disclosure is made to the participants that the mediator is not acting
as an attorney. The Bar stated further that since there was significant disagreement within the review
committee regarding the appropriateness of the attorney mediator drafting other divorce-related documents,
lawyer mediators should use their own professiona judgment on that issue.



Mandatory mediation of custody and visitation issues through conciliation services or other court-related
entity is present in most countiesin Arizona. In Maricopa County, Rule 6.8 requires that all custody-related
issues in divorce be mediated. In most of the larger counties, private mediation for custody-related issuesis
also specifically provided for in the local rules. Maricopa County has been exploring the use of specia
settlement commissioners, but it is awaiting further developments on the certification of mediators before
establishing a mediation panel. In 1996, Arizona passed House Bill 2093, which authorized superior courts
in each county to decide if they wanted to charge fees for ADR services. The next step isto passlocal rules
to implement the charging of fees for ADR services. The Arizona Rules of Civil Procedure, Rule 16 (g)
invests the court with authority to order ADR in any case, on its own motion or the motion of any party,
where the court has created or authorized an ADR program “by appropriate local rules.” Such alocal rule
was proposed in Maricopa County in 1996. Rule 2.20 would give the courts the power to order litigantsto
participate in ADR procedures, which could include the use of private mediators whose fees would be
taxed as costs. Although the rule was approved by judges and lawyers on al of the relevant county
committees, it was not adopted by the Supreme Court. Pima County had also proposed a rule similar to
Local Rule 2.20 which was aso not adopted by the Arizona Supreme Court. Coconino County currently
has such arule, Rule 18 Alternative Dispute Resolution, which establishes a specific program, managed by
the county court system, for the use of ADR procedures. The goal is to obtain approval of such local rules
throughout the state.

Currently, there is no certification or licensure for mediators in Arizona. The Alternative Dispute
Resolution Association (ADRA), however, has been working on draft certification rules for several years.
Although certification is still not in place, it islikely that for certification in the area of divorce mediation,
individuals will be required to complete a 40-hour basic mediation course and a 20-hour advanced course
in divorce mediation. In addition, they would have to be observed conducting mediation by an expert panel.
The Academy of Family Mediators publishes alisting of approved training programs and accepts members
at both a general membership level (any interested person) and a practitioner level (one who has completed
at least 60 hours of formal training, has completed at least 100 hours of mediation and has submitted for
approval at least six completed mediation agreements).

Judith M. Wolf is the co-founder with Dr. Brian Yee of Arizona Mediation Institute. She has concentrated
her practice in the areas of domestic relations litigation, mediation and arbitration.
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