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For the majority of the 20th Cen-

tury, courts traditionally gave the

custodial parent carte blanche to

move with their children to an-

other city, state or country.1 The

rationale was that as long as there

was a legitimate loosely defined reason for uprooting

the family (i.e. not done solely to thwart visitation), a

continuation of the existing custodial arrangement

was in the best interest of the children. Beginning in

the late ’70s and early ’80s, coincident with the joint

custody movement then beginning to be favored by

legislatures and courts, an evolving minority view de-

veloped which maintained that a court should require

the custodial parent to show sufficient cause before

moving to a new jurisdiction or a substantial distance

from the staying parent.2 Arizona cases embraced this

late 20th Century view.3

Now at the dawn of the 21st Century in an era of “in-
stability and unpredictability of the employment market,
the high incidence of remarriage, and the high incidence
of second divorces, separate moves by each parent are
coming to represent the norm.”4 Thus it is not surprising
that history has repeated itself and we are back to the origi-
nal presumption that the custodial parent has a right to
move with the children.5 Interestingly, the latest psycho-
logical literature agrees with the view that the children’s
need for stability and remaining with the parent who ac-
tually does the day-to-day care and nurturing is more im-
portant than maintaining “frequent and continuing con-
tact with the noncustodial parent” (as found in A.R.S. §
25-408A) on a weekly or biweekly basis.6 An amendment
to the relocation statute, effective August 6, 1999, adds
to the relevant factors in determining the child’s best in-
terests “(t)he potential effect of relocation on the child’s
stability.”7

Research bearing on the complex issues that relocation
(Continued on page 32)

engenders has called into question the view that children
are malleable and soon surmount the stressors caused by
divorce, claiming instead that such experiences have last-
ing effects on a child’s developing character, self-esteem,
and a whole multitude of attitudes and expectations con-
cerning themselves, others and society as a whole.8 The
anxieties created in children by divorce are said to be
reawakened by contemplated relocations and to be re-
duced by the children remaining with the moving parent,
if that parent has provided a stable environment and re-
lationship. The guiding principle in the late 20th Century
is not to destabilize a child’s family unit, if that child is
reasonably content and developmentally on course.9

In most sole custody cases it may be obvious for the
welfare of the children that they be permitted to relocate
with the moving parent, who is usually the primary
caregiver responsible for their general well-being. How-
ever, what happens in the more difficult cases where two
parents are sharing the day-to-day care and raising of a
child under a joint legal or joint physical custody arrange-
ment? Amendments to Arizona’s relocation statute, A.R.S.
§ 25-408C-J, effective July 21, 1997, and as further
amended in 1999,10 attempt to answer such questions. The
relocation statute is consistent with the trend allowing a
move away by all but the joint physical custodial parent
who actually shares day-to-day caregiving activities.

Arizona Relocation Statute
The statute provides for and distinguishes the follow-

ing situations:
a) Where the relocation issue is already provided for in

a court order or written agreement of the parties (i.e. de-
cree, property settlement agreement, parenting plan or
other order of the court) the court “shall not deviate”11

from it unless the provided plan is no longer in the child’s
best interest. In such a case, there is a presumption that
the moving away issue as provided for by the parties is in
the best interest of the child.12

b) Where there is no order or written agreement of the
parties concerning relocation (or pursuant to a 1999
amendment the order or agreement providing for reloca-
tion is dated more than one year from the date of the pro-
posed move) then there are two contingencies provided
for:

The guiding principle in the late 20th Century is not
to destabilize a child’s family unit, if that child is
reasonably content and developmentally on course.



32     Arizona Attorney u January 2000

1) A notice of request to move;
2) And, emergency moves.

Notice of Request
to Move

When both parents are in Arizona
and both are entitled to custody or
visitation by order or agreement, at
least 60 days advance notice must be
provided to the staying parent.13 An
amendment, effective August 6, 1999,
provides that if relocation has been
provided for by an order or written
agreement and it “is dated within one
year of the proposed relocation of the
child” no notice of a move need be
sent.14 If a notice is required it must
be in writing and sent by certified
mail, return receipt requested (“or pur-
suant to the Arizona rules of civil pro-
cedure”), before the moving parent
may relocate with the child outside of

the state of Arizona or more than 100
miles from the moving parent’s
present residence.15 The staying par-
ent has 30 days after notice is served
on him or her to file a petition to pre-
vent relocation. If the staying parent
fails to file such a petition within 30
days, that parent may still petition to
stop the move if good cause is shown,16

which apparently means good cause
for the delay in filing. Alternatively,
if the moving parent does not provide
60 days written notice of a move, he
or she may still file a petition to relo-
cate with the court, it apparently be-
ing assumed that 60 days will tran-
spire before a court could hear the
matter in any event.17 Where a mov-
ing parent relocates without filing a
petition to relocate and fails to give
60 days written notice, that parent
shall be sanctioned by the court,
which could include removing cus-
tody from the moving parent if that
is in the child’s best interest.18

Most important is that all custodial
parents residing in Arizona, even
those with sole custody, must give the
60-day notice of a move (except
where the order or agreement provid-
ing for relocation is dated within one
year of the proposed relocation). If it
is contested they must be prepared to
justify the move at a subsequent hear-
ing.19 A staying parent who does not
object to a relocation may always
petition the court at any time to en-
hance visitation rights if the moving
parent will not agree to a modifica-
tion of visitation. Parents should re-
alize that by agreeing to joint physi-
cal custody they may have a tougher
time moving with the children. They
may always agree in writing that the
relocation statute does not apply and
that the custodial parent may move
with the children at any time with-
out court approval or, conversely,
they may agree that no move will be
permitted at any time.20 The reloca-

Relocating Andy
(Continued from page 11)
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tion statute specifically provides that
a “court shall not deviate from a pro-
vision of any parenting plan or other
written agreement by which the par-
ents specifically have agreed to allow
or prohibit relocation of the child
unless the court finds that the provi-
sion is no longer in the child’s best
interests.”21 It further provides for “a
rebuttable presumption that a provi-
sion from any parenting plan or other
written agreement is in the child’s
best interests.”22 Thus while the par-
ties may undoubtedly initially agree
that the 60-day notice of move require-
ment of the statute will not apply, if
the best interests of the child militates
against any agreed-to provision con-
cerning relocation, including notice,
the same will undoubtedly fail.

Child’s Best Interest
Still Standard

In resolving whether to allow a
parent to relocate under the Arizona
relocation statute, the court is to ap-

ply the best interest of the child stan-
dard.23 The burden of proof is, how-
ever, on the parent who is seeking to
relocate.24 If a court permits reloca-
tion then it has a duty to “make ap-
propriate arrangements to ensure the
continuation of a meaningful rela-
tionship between the child and both
parents.”25 In determining the child’s
best interests, the new statute sets
forth factors26, many of which are
found in previous Arizona cases27

which are in addition to the normal
considerations made by a court with
respect to custody in a dissolution
matter (as found in A.R.S. § 25-403).
These factors will be considered in
the discussion of how to win a relo-
cation case.

Emergency Moves
The emergency move permitted by

the statute “(p)ending the determina-
tion by the court of a petition or ap-
plication to prevent relocation” is de-
pendent on a finding that a parent had

to move in less than 60 days after
written notice has been given as “re-
quired by circumstances of health or
safety or employment of that parent
or that parent’s spouse.”28 Note, how-
ever, that the emergency move provi-
sion is only available to a sole custodian
or a joint custodian with primary physi-
cal custody.29 A joint custodian with
substantially equal physical custody
may only make an emergency tempo-
rary move with written permission of
the staying parent, failing which, the
child must stay in Arizona until after
the hearing.30

How to Win a
Relocation Case

Moving parent: Acknowledge in
your pleading that you as the moving
parent have the burden of proof to
show the move is in the child’s best
interest, and then show, if you can,
(1) that you are the sole custodial par-
ent or that you have joint legal cus-
tody and are the primary physical cus-
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todian; (2) the reason for the intended
move and its advantages which will
enhance “the general quality of life”
for you or the child (or preferably the
both of you)31 (i.e. your or present
spouse’s job opportunity; better
schools and/or neighborhood envi-
ronment; emotional and/or financial
support of family at place of move,
etc.); (3) how you as the moving par-
ent intend to help mitigate the losses
to the child of the staying parent’s
access change32 (i.e. phone calls placed
twice a week by moving parent and
the sharing (or paying all) of such
cost; bearing cost of some travel;
longer visitations with staying parent
during holidays (or all holidays to be
spent with staying parent) and dur-
ing summer vacation period); (4) that
sufficient time has been provided for
the staying parent and the child to
deal with the move33; (5) the attempts
you have made to renegotiate in ad-
vance child support, travel expense,
telephone and other expenses caused
by the move to the staying parent, as
well as a more advantageous visiting
arrangement34; (6) how you are the
parent who actually does the day-to-
day care and nurturing and that the
continuation of such a stable envi-
ronment is a paramount interest as
evidenced by the recent literature
and the 1999 amendment acknowl-
edging same by the addition of the
factor of the effect of a relocation on
the child’s stability35; (7) that given
the foregoing showing there can be no
doubt the relocation is made in good
faith and not to thwart the relation-
ship between the child and the stay-
ing parent36; (8) how you have always
complied with visitation orders in the
past and will certainly do so in the
future, and how you recognize a con-
tinuing and meaningful relationship
between the staying parent and the
child is absolutely essential37; (9) how
your proposed visitation schedule
permits a realistic opportunity for
visitation with both parents and the
child38; (10) how the move will not
detrimentally affect the “emotional,
physical or developmental needs of
the child”39; (11) how there is abso-
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lutely no financial advantage to you
as the moving parent by relocating
with respect to either child support
obligations or travel or vacation ex-
penses40; and, (12) that you have a
previously agreed-to relocation pro-
vision which is presumed to be in the
child’s best interest and which the
court is (respectfully) mandated and
urged to follow, as continuing en-
forcement thereof is in the child’s
best interest in this case.41

Staying parent: Show, if you can,
(1) you have joint physical custody
with the moving parent and you are
both day-to-day caregivers so that the
moving parent should be allowed to
leave but the child should stay with
you;42 (2) the relocation is not under-
taken honestly, carefully or in good
faith;43 (3) the move is frivolous and
really the result of anger, desire for
revenge, or the like;44 (4) the move is
calculated to prevent or substantially
diminish the child’s contact with you
as the staying parent;45 (5) you have
sole custody or joint legal custody; (6)
you have such significant periods of
physical custody that you, as the stay-
ing parent, should be treated as hav-
ing in effect joint physical custody
and for reasons of stability the move
should be disallowed;46 (7) the mov-
ing parent has not presented reason-
ably detailed plans showing the rea-
son for the move, the new access ar-
rangement and how the move will
affect you as the staying parent finan-
cially47 (e.g. the enormous cost of
travel and what the moving parent is
prepared to do about it); (8) the effect
on the child of the move will be to
produce abnormal consequences
emotionally, physically and/or devel-
opmentally;48 and (9) the specific rea-
sons the move will have a deleterious
effect on the child’s stability.49

Staying parent fall-back position:
Argue alternatively that if the reloca-
tion is permitted the court is requested
to do the following50: (1) grant the
staying parent longer periods of visi-
tation to mollify the loss of the fre-
quent personal contact caused by the
move; (2) require the moving parent
to pay all or a substantial portion of

the travel expense for the child (and
you in the case of a child of tender
years where you also must travel) and
cost of phone calls; (3) if the staying
parent is paying child support, then
request a deviation from the child
support guidelines to provide an an-
nualized travel credit to reduce the
cost of monthly child support; (4)
grant the staying parent all holidays
and the entire summer in a proper
case.

Conclusion
Today most states favor giving pri-

mary custody of children to the par-
ent who has been the main caregiver,
regardless of gender or financial cir-
cumstance. This reasoning should also
prevail in a relocation case. Dissolu-
tion creates a new family unit and the
child’s welfare must be judged based
on that new perspective.

Hon. Robert L. Gottsfield  is a
Maricopa County Superior Court judge.
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