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Workers’ compensation statutes, as enacted by all 50 states, provide payments to employees injured during 
the course of their employment. With some exceptions, these statutes provide the exclusive remedy for 
workplace injuries, and employees are barred from bringing civil actions alleging common law claims 
against their employers. Employers increasingly are asserting the exclusivity of workers’ compensation as a 
defense in employment discrimination lawsuits and, in particular, sexual harassment cases. The success of 
this defense varies from jurisdiction to jurisdiction and depends in part on the wording of the particular 
statute, the court’s interpretation of the statute, and the specific claims asserted. Sexual harassment lawsuits 
often encompass a variety of claims, including state and federal statutory claims of sexual harassment, 
wrongful termination in violation of public policy, intentional and negligent infliction of emotional distress, 
assault and battery, negligent hiring, supervision and retention, defamation, invasion of privacy, and other 
claims. Some of these claims may be barred by workers’ compensation exclusivity and others may not. 

This article will examine the exclusive remedy provisions of Arizona’s workers’ compensation law, 
discuss Arizona cases that have addressed the application of its provisions to claims arising from sexual 
harassment in the workplace, and review decisions from other jurisdictions that provide some insight into 
how Arizona courts may approach and decide these cases in the future. 

 
Arizona’s Workers’ Compensation Statutes as an Exclusive Remedy  

The primary exclusive remedy provision of Arizona’s workers’ compensation statute states “[t]he right 
to recover compensation [under the statute]... for injuries sustained by an employee...is the exclusive 
remedy against the employer or any co-employee acting in the scope of his employment...”1 The statute 
further provides that an employer “...shall not be liable for damages at common law or by statute” for 
injuries to employees.2 As a result of these provisions, Arizona courts generally lack subject matter 
jurisdiction in a tort action brought by an employee who has been injured in the course of employment.3 
However, certain exceptions to this exclusivity rule exist. For example, Arizona’s statute provides: “If the 
injury is caused by the employer’s [or co-employee’s] wilful misconduct,...and the act causing the injury... 
indicates a wilful disregard of the life, limb or bodily safety of employees...,” an employee may either seek 
workers’ compensation or bring an action against the employer for damages.4 The statute defines “wilful 
misconduct” as “an act done knowingly and purposely with the direct object of injuring another.”5 In 
finding “wilful misconduct,” courts have required proof of “a deliberate intent to inflict injury upon the 
employee,” and have held this cannot be inferred from gross negligence.6  

Arizona’s workers’ compensation scheme provides compensation only for injuries that occur “by 
accident arising out of and in the course of employment.” 7 The law does not compensate employees for 
mental or emotional injuries or serve as the exclusive remedy for such injuries unless some “unexpected, 
unusual or extraordinary stress...or some physical injury related to the employment was a substantial 
contributing cause....”8 As a result, there is some question about when workers’ compensation will provide 
the exclusive remedy in a case involving emotional injuries. 

Only two Arizona decisions have addressed the application of Arizona’s workers’ compensation 
exclusivity provision to common law claims arising out of sexual harassment, including claims of 
intentional infliction of emotional distress and negligent hiring, supervision and retention.9  The courts in 
both cases focused on whether the injuries were caused by the intentional conduct of the employer or could 
be deemed to have been accidental.   

In Ford v. Revlon, a majority of the Arizona Supreme Court held that the Arizona workers’ 
compensation law does not provide the exclusive remedy for claims of intentional infliction of emotional 
distress, reasoning that the emotional injuries suffered by the plaintiff were not accidental, but resulted 
from intentional acts.10 The court found it significant that the plaintiff had complained repeatedly to her 
employer over a period of months that she was being sexually harassed by her supervisor, and concluded 
that because of the employer’s knowledge of and failure to respond to these complaints, the plaintiff’s 
emotional injuries could not have been “unexpected” within the meaning of the statute. 

Writing separately, with Justice Holohan concurring, Justice Feldman reached the same result, but 
applied different reasoning. Justice Feldman disagreed with the majority’s statement that the plaintiff could 
seek tort recovery for her injuries because they were not accidental within the meaning of the statute. Citing 
Arizona’s expansive definition of “accident” for workers’ compensation purposes, he reasoned that 



although Revlon’s failure to act was intentional, it had not acted knowingly or purposefully with the direct 
object of injuring the plaintiff — the statutory requisite to be excepted from the exclusivity provision. 
Revlon’s actions exhibited only reckless disregard of the near certainty that its failure to take action in 
response to the plaintiff’s complaints would cause her emotional distress, which falls short of knowingly or 
purposely acting with the “direct object of injuring.” Nonetheless, Justice Feldman concluded that sexual 
harassment is not an “inherent or necessary risk of employment,” and although Ford’s injuries fell within 
the coverage of the statute, she should be allowed to maintain a tort action against her employer because the 
employer’s conduct violated rights protected by law and public policy and, therefore, should not be solely 
compensable under the workers’ compensation scheme.11  

In Irvin Investors, Inc. v. Superior Court,12 the Arizona Court of Appeals held that Arizona’s workers’ 
compensation exclusivity provisions barred an employee’s tort action against her employer for negligent 
hiring, retention and supervision of a co-worker who sexually harassed her. The court followed the 
majority’s reasoning in Ford v. Revlon and determined that the plaintiff could not maintain the action 
unless she could show “some evidence of intentional misconduct on the part of the employer itself.”13 The 
court noted that unlike Revlon, Irvin Investors was not even aware of the co-workers’ sexual harassment 
until after the plaintiff quit, and its conduct, therefore, was not intentional or even in reckless disregard of 
the possibility that emotional distress would result.  The court concluded that the co-workers’ conduct 
amounted to an “unexpected injury-causing event” falling within the coverage of the workers’ 
compensation statutes.14  

It should be noted that neither Ford nor Irvin Investors involved statutory sexual harassment claims 
brought under Title VII of the Federal Civil Rights Act15 or the Arizona Civil Rights Act (ACRA).16 
Although Arizona’s workers’ compensation statutes purport to limit an employer’s liability for damages “at 
common law or by statute,”17 a sexual harassment claim brought under either Title VII or ACRA would not 
be barred by Arizona’s workers’ compensation statutes, primarily because such a claim would not 
constitute a personal injury claim, but would allege discrimination in violation of a statute. Therefore, the 
exclusivity provision comes into play only with common law claims. 

 
A Look at Other Jurisdictions 

As noted above, all 50 states have enacted workers’ compensation statutes, and each of these statutes 
contains some type of exclusive remedy provision. Courts have analyzed the question of whether workers’ 
compensation is the exclusive remedy in sexual harassment cases in a variety of ways. Because only a few 
Arizona courts have considered the question, it is instructive to look at the treatment of these claims, and 
the courts’ reasoning, in other jurisdictions.  

In most states, courts have applied the “intentional/accidental” analysis similar to that used by the 
Arizona courts in Ford v. Revlon and Irvin Investors. That is, courts will refuse to bar a civil action when 
the employer knew or should have known that the harassing conduct was occurring.18 These courts have 
held that when an employer knows or should know of sexually harassing conduct, either the injury did not 
arise from an accidental occurrence or the intentional act exception applies, and workers’ compensation is 
not the exclusive remedy.19  

Several courts have wrestled with the issue of whether the conduct “arises out of the employment” in 
determining whether a civil action based on sexual harassment and related claims is preempted by workers’ 
compensation. Most courts that have dealt with the “arising out of the employment” factor have held that 
where an employee’s job requires the employee to be present in the workplace when the harassing conduct 
occurs, the claim arises out of the employment and workers’ compensation is the exclusive remedy.20 
Conversely, other courts have held that where the harassing actions were personal to the employee-victim, 
they did not arise out of the employment, and a civil action may be maintained.21 

Other states have considered the nature of the injury, that is, whether it is physical or non-physical, in 
determining whether the workers’ compensation bar should apply. For example, in Kerans v. Porter Paint 
Co.,22 the court stated that a civil cause of action for claims relating to sexual harassment is not preempted 
by workers’ compensation because the essence of the injury is non-physical.23 Note, however, that although 
almost all states now include emotional and psychological injury as “personal injuries” covered by 
workers’ compensation, there are some exceptions and limitations. For example, in Arizona, mental or 
emotional injuries generally are not covered by workers’ compensation unless they are caused by some 
unexpected, unusual or extraordinary stress related to the employment.24 Certainly, as the Ohio court 
decided in Kerans, an Arizona court could determine that non-physical injuries caused by harassing 
conduct in the workplace fall outside of workers’ compensation coverage because they are the type of 



injuries that are expected in the workplace. 
In three states, Arkansas, California and Florida, recent cases have held that sexual harassment and 

related claims are not the types of risk to which one is exposed in the day-to-day workplace, and civil 
claims based on sexual harassment are not barred by workers’ compensation.25 In so holding, the courts 
referred to their states’ public policy prohibiting sexual harassment, and implied that the exclusivity 
provisions in their workers’ compensation statutes should not override such policy. Recall that this public 
policy argument for permitting civil actions is similar to Justice Feldman’s reasoning in his concurrence in 
Ford v. Revlon.26 

Similarly, other claims brought by employees who have been harassed, such as defamation and invasion 
of privacy, are almost never preempted by workers’ compensation. Most courts hold that the types of 
injuries that result, humiliation, embarrassment, and damage to reputation, are not the sort of injuries 
intended to fall within the workers’ compensation scheme.27 

 
Conclusion 

In Arizona, workers’ compensation generally is the exclusive remedy when an employee is injured 
while working. However, an employee may bring common law claims when the injury is caused by the 
intentional conduct of the employer. 

In sexual harassment cases, negligence claims, such as negligent hiring and negligent supervision, are 
preempted in Arizona by workers’ compensation, while an employee may sue the employer outside of 
workers’ compensation for intentional tort claims such as assault, battery and intentional infliction of 
emotional distress. Similarly, statutory sexual harassment and discrimination claims will not be barred. 

Other jurisdictions have used different analyses than Arizona’s intentional/accidental one in deciding 
when workers’ compensation is the exclusive remedy in a sexual harassment scenario. For example, some 
states’ courts have reasoned that such conduct does not “arise out of the employment” or the injury is non-physical in allowing 
employees to sue outside of the workers’ compensation system. A few others merely have stated that it violates public policy to 
have workers’ compensation bar tort suits in sexual harassment cases. These cases may be instructive for Arizona practitioners 
considering the dearth of Arizona case law on this issue. 
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